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Presently before the Court inthis masstort bankruptcy case are two independent motions filed by
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adverse parties propos ng divergent methodologiesfor esimating asbestos persond injury dams pursuant
to 8 502(c) of the Bankruptcy Code. Firstisamoation filed by the Debtor, G-I Holdings, Inc. (hereinafter
“G-I Holdings’), seeking anorder “establishing the method to liquidate its asbestos clams’ pursuant to 8
502(c) of the Code; second is a mation filed by the Officid Committee of A sbestos Clamants (hereinafter
the” Committeg’) seekinganorder fromthe Court gpproving aprocessthat would estimate G-I Holdings' s
“asbestos liability in the aggregate” The motion filed by G-I Holdings has been objected to by the
Committee as well as the Legd Representative of Present and Future Holders of Asbestos-Related
Demands (hereinafter the “Lega Representative’). In turn, the mation filed by the Committee has been
objected to by G-I Holdings. This Court conducted a hearing with respect to the competing motions on
January 15, 2004, a which time the Court reserved its decison.

The fallowing condtitute the Court’ s findings of fact and conclusions of law asrequired by Federal
Rule of Bankruptcy Procedure 7052. See Fed. R. Bankr. P. 7052 (West 2004). Pursuant to 28 U.S.C.
8 157, thismatter isacore proceeding. See28 U.S.C. § 157(b)(2)(A) (West 2004). Further, the Court
hasjurisdictionover this matter pursuant to 28 U.S.C. § 1334 and the Standing Order of Referencefrom
the United States Didtrict Court for the Didtrict of New Jersey dated July 23, 1984. See28 U.S.C. §1334
(West 2004). Findly, venueis proper pursuant to 28 U.S.C. § 1409(a) (West 2004).
l. PartiesInvolved In ThisMotion And Procedural History

On January 5, 2001, G-1 Holdings filed a voluntary petition under Chapter 11 of the Bankruptcy
Code. OnAugust 3,2001, ACI, Inc., asubgdiary of G-I Holdings, filed avoluntary Chapter 11 petition.
On October 10, 2001, this Court entered an Order directing the joint administration of the G-I Holdings

and ACI, Inc. bankruptcy cases. Since the filing of its bankruptcy petition, G-I Holdings has been
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operatingitsbus nessasadebtor-in-possess on pursuant to 88 1107(a) and 1108 of the Bankruptcy Code.
See 11 U.S.C. § 1107(a) (West 2004); see dso 11 U.S.C. § 1108 (West 2004). G-l Holdingsisthe
successor-in-interest to GAF Corporation(hereinafter “GAF”), an entity named in gpproximately 500,000
asbestos actions. The Committee submitsthat assuccessor-in-interest to GAF, G-1 Holdingsremainsliable
for gpproximately 150,000 asbestos lawsuitsfiled, but unresolved, as of the petitiondate and for unknown
numbers of asbestos damsthat will be filed in the future. Moreover, Building Materials Corporation of
America (hereinafter “BMCA”), a leading manufacturer of roofing and building products, is an indirect
subsdiary of G-I Holdings, and is aso the primary operating subsidiary and principa asset of G-
Holdings! Established in 1994, BMCA received substantialy al the assets of GAF s roofing products
businessand expresdy assumed $204 million of asbestos liability, withG-1 Holdings indemnifying BM CA

againg any additiond asbestos liability. Inre G-I Holdings, Inc., 313 B.R. 612, 621 (Bankr. D.N.J.

2004).2

The Committeeisan offica committee of creditors appointed on January 22, 2001 by the United
States Trustee pursuant to 8 1102(a) of the Bankruptcy Code to represent those individuds who dlegedly
suffered injuries related to the exposure to asbestos from products manufactured by the predecessors of

G-1 Holdings. See 11 U.S.C. § 1102(a) (West 2004).2 Further, the Legal Representative, C. Judson

BMCA is not adebtor in this bankruptcy case.

2Although BMCA daimsto have never manufactured any products containing asbestos, the
Company has been named as an additiond defendant in more than one thousand asbestos bodily injury
lawsuits against GAF since September of 2000. Inre G-I Holdings, Inc., 313 B.R. at 621.

3Section 1102(a)(1) of the Bankruptcy Code providesin relevant part as follows: “[&]s soon as
practicable after the order for relief under [Clhapter 11 of thistitle, the United States trustee shall
gppoint acommittee of creditors holding unsecured claims and may gppoint additional committees of
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Hamlin, isafiduciary appointed by the Court to represent persons who hold present and future asbestos-
related clams againgt G- Holdings.

OnJdune 19, 2002, G-I Holdings filed the present motion, which it describes as an gpplication for
an order “pursuant to 11 U.S.C. 8 502(c) establishing method to liquidate asbestosclams.” On June 25,
2002, G-I Haldings filed a companionmotionto“fix afind date for filing proofs of clam,” whichthe parties
refer to as the “Bar Date Motion.” Even before G-I Holdings filed the motion seeking gpprova of its
estimation or liquidation of claims procedure;* the Committee moved on May 23, 2002 to withdraw the
reference for dl proceedings relating to claims estimation inthe G-1 Holdings bankruptcy case. Similarly,
onAugus 13, 2002, the Legal Representative aso moved to withdraw the reference with respect to G-I
Holdings's Bar Date Motion and Estimation Motion. On August 30, 2002, the Committee filed its
objection to the Estimation Motion, and on September 13, 2002, the Legd Representative filed its own
objectionto the EstimationMotion. The United States Digtrict Court for the District of New Jersey denied

the motions to withdraw the reference on May 13, 2003 in a reported decison, Officid Committee of

Agbestos Claimants v. G-I Holdings, Inc. (In re G-I Holdings, Inc.), 295 B.R. 211 (D.N.J. 2003).

Before turning to the substance of the Estimation Motion filed by G-I Holdings, it isimportant to

reiterate the conclusons reached by the Didrict Court in denying the motions to withdraw the reference

creditors or of equity security holders as the United States trustee deems appropriate” 11 U.SC. 8
1102(a) (West 2004).

“For reasons that will be addressed below, the parties strongly differ as to the characterization
of the mation filed by G-1 Holdings. While G-I Holdings submits that its motion seeks claims estimation
pursuant to § 502(c) of the Bankruptcy Code, the Committee and Lega Representative assert that the
motion is an improper attempt to liquidate, rather than estimate, claims under the Code. Nevertheless,
for purpaoses of clarity the Court will refer to the present motion as the “Estimation Motion.”
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because it framesthe parametersfor this Opinion. 1n deciding that the competing estimation proposdsare
better suited for this Court to address in the first instance, The Honorable William G. Basder, U.SD.J,
concluded as follows:;

The Committeg’s proposal ams to estimate G-1 Holdings aggregate
ashestos liahility for purposes of determining voting shares in the chapter
11 plan confirmation process. Thisisa core proceeding that should be
determined by the Bankruptcy Court. On the other hand, G-I Holdings
proposal isanove estimationapproach that attemptsto estimatethevaue
of individud asbestos clams, which results in an effective liquidetion of
those clams. It is unclear if the determination of whether G-I Holdings
proposal ought to be followed isacore or non-core proceeding. Initidly,
the core/non-core determination ought to be made by the Bankruptcy
Court.

Givenits understanding of the facts and issue inthis case, and knowledge
of the chapter 11 reorganization process, the Bankruptcy Court should
attempt the estimation proceeding in the first instance. If the Bankruptcy
Court determines that the estimation is a core proceeding, then it may
conduct the proceeding and enter a find order. To the extent that the
determinationis anon-core proceeding under 28 U.S.C. § 157(b)(2)(B),
the Bankruptcy Court can recommend the estimationmethod to this Court
pursuant to 28 U.S.C. § 157(c).

Boththe Bankruptcy Court and this Court are equaly qudified to conduct
the estimation proceeding, however, judicid economy consderations
indicate that the bankruptcy court may be more appropriate . . .. As
indicated above, the proposal recommended by the Committee will not
require this Court’s find approva because the Committee is seeking a
determinationof G-I Holdings total asbestos lighility and not a method to
liquidate clams. Only G-1 Holdings method may be non-core, requiring
entry of afind order by this Court. Judicia economy is therefore better
served by having the Bankruptcy Court retain jurisdiction of the estimation
motions.

[Inre G-I Haldings, Inc., 295 B.R. at 218-20 (internd citetionsomitted)].

Accordingly, both estimation motions are properly before this Court.



Asan additiona aside, it should aso be noted that the Bar Date Motionis not under consideration
by the Court a this time. On September 10, 2004, counsel for G-I Holdings forwarded a | etter to the
Court proposing that anestimationhearing occur prior to the entry of any bar date in an effort to expedite
the bankruptcy case and avoid unnecessary expense to the estate. Thisposition wasreiterated by counsel
for G-1 Holdingsduringa subsequent heering before the Court on September 21, 2004, wherein the parties
agreed to suspend the determination of the Bar Date Moation indefinitely. Nonethdess, the Court
recognizesthat G-1 Holdings sBar Date Motionremains outstanding and will be decided on a future date,
as necessay.®
. The Estimation Procedure Proposed By G-I Holdings

In support of its Estimation Mation, G-I Holdings has proposed whet it describesasa“ satutory,
equitable, and logica approach” to addressing the current “ asbestos-litigation criss’ plaguing the federd
courts. More specificdly, G-1 Holdings has proposed adetailed and intricate schemewhereby al asbestos
persond injury claims asserted againgt its estate be liquidated through the gpplication of a medica matrix
(hereinafter the “Matrix”) which it has developed. According to G-I Holdings, the Matrix and the
associated Asbestos Persond Injury Clams Liquidation Procedures (hereinafter “ Claims Liquidation
Procedures’) “provide an expeditious method for resolving the asbestos persona injury dams confronting

[the estate].” The following paragraphs describe the Matrix and the Claims Liquidation Procedures

®In conjunction with the Bar Date Mation is the gpplication by G-I Holdings to approve its
proposed proofs of claimsforms. Objections have been filed by various parties to the forms proposed
by G-I Holdings. When the Bar Date Mation is heard by the Court, G-I Holdings will be permitted to
respond to any objections that have been filed. At oral argument on January 15, 2004, however, it was
determined that any property damage claims asserted againgt the estate by the State of Illinois will be
filed utilizing the officid bankruptcy proof of claim form.
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proposed by G-I Holdings in support of its Estimation Motion.®

At the heart of the Matrix and the Clams Liquidation Procedures is a “Claims Liquidation
Committee” (hereinafter “CLC”) whichwould be charged withthe respons bility of adminigering the dams
procedures established by G-I Holdings. According to G-I Holdings, the CLC would “congst of no less
than three members, with such qudifications as the Bankruptcy Court shdl deem appropriate and
necessary.” The members of the CLC “shall be appointed by G-I Holdings,” subject to approva by the
Court.” G-I Holdings has dlarified, however, that while it possesses the ability to propose members of the
CLC to the Court, the Court will have the power to ultimately appoint the CLC members. Based upon
gpecific documents submitted by each asbestos claimant, the CLC would be responsible for determining
whether the clamant has an dlowed clam againg the estate.

More particularly, Section 3.1 of the Claims Liquidation Procedures states that in order to have
an dlowed dam based upon an asbestos-related injury, each damant mus provide the CLC with
“sufficient evidence'® that the claimant:

(@  wasoccupaionaly exposed to GAF Asbestos Products,® which

*The Matrix and the Claims Liquidation Procedures are atached as Exhibit “B” to the
Application of G-I Holdings Inc. for Order Pursuant to 11 U.SC. § 502(c) Establishing Method
to Liquidate Asbestos Claims (hereinafter “G-1 Application™).

"Section 2.3 of the Claims Liquidation Procedures also specifies that in the event “ of the
departure of a Committee member from the CLC, areplacement shall be selected by the remaining
Committee members and submitted to the Court for gpprova.”

8The Claims Liguidation Procedures do not specify what would condtitute “ sufficient evidence”
nor do they describe the process of how such a concluson is reached.

9Section 1.9 of the Claims Liquidation Procedures defines “ GAF Asbestos Products’ as
“asbestos or ashestos-containing products manufactured and/or distributed under the ‘GAF and
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occurred while the Exposed Person'® was carying out job
respongibilities (or for a spouse or household member, secondary
to such exposure), on aregular basis, over some period of time
on awork dte, plant or vessel where GAF Asbestos Products
were used, in proximity to where and during the time when the
exposed person actualy worked; and

(b) suffers from a medica condition which meets the criteria of at
least one of the Scheduled Disease Categories defined in Section
3.3 hereof.

Section 3.2 of the Claims Liquidation Procedures creates the following seven separate Scheduled
Disease Categories: 1) Mesothdioma (Category 1); 2) Lung Cancer 1: With Non-Mdignant | Disease
(Category I1); 3) Lung Cancer 11 A: Non-Smoking (Category 111); 4) Lung Cancer 11 B: Smoking
(Category 1V); 5) Other Cancer WithNon-Madignant | Disease (Category V); 6) Non-Malignant I: With
Impairment (Category VI1); and 7) Non-Malignant 11: Without Impairment (Category VII). With respect
to each Scheduled Disease Category, the Matrix and the Claims Liquidation Procedures set forth a pre-
determined Scheduled Allowed Amount*! as compensation to any individua with“ sufficient evidence” of
exposure to asbestos products manufactured by GAF or G-1 Holdings. The Scheduled Allowed Amounts

areasfollows:

Category | - Mesothdlioma: ~ $35,560

‘Ruberoid’ brand names.”

19Section 1.7 of the Claims Liquidation Procedures defines “ Exposed Person” as “an individua
who has been exposed to asbestos or asbestos-containing products marketed or sold under the GAF
or Ruberoid brand name.”

HSection 1.15 of the Claims Liquidation Procedures defines “ Scheduled Allowed Amount” as
the “range of alowed amounts set by these Claims Procedures for each Scheduled Disease category,
which are based on settlement amounts in the tort system for clamsfiled in federa courts”
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Category 11 - Lung Cancer |: With Non-Malignant | Disease: $17,281

Category 1l - Lung Cancer Il A: Non-Smoking $11,521

Category |V - Lung Cancer || B: Smoking: $5,760

Category V- Other Cancer With Non-Malignant | Disease: $9,148

Caegory VI - Non-Madignant I: With Impairment: $2,911

Category VIl - Non-Mdignant 11: Without Impairment $0

According to Section 3.3 of the Claims Liquidation Procedures, in order for a clam based upon

a Scheduled Disease in Categories 1-VI to be alowed, it must meet the occupationad exposure
requirements contained within Section 3.1(a) and “mugt include a statement signed by a Qudified
Physician? stating that the Exposed Person has been diagnosed with a Scheduled Disease medting the
criteria of one of the Scheduled Disease Categories. . ..” Inturn, Section3.3(a) - (g) setsforththe criteria
for establishing one of the Scheduled Disease Categories, and contains very specific requirementsthat a

particular clamant must satisfy before the dam may be dlowed under the Matrix. By way of example,

12Section 1.14 of the Claims Liquidation Procedures defines “ Qualified Physician” asa
“physician currently licensed to practice medicine in the Didtrict of Columbia or in one or more of the
States, Commonwealths or territories of the United States of Americaor in Canada: () Whois
certified in one of the relevant specidties by the relevant medica speciaty board to make diagnosis or
other medica judgment for certain types of asbestos-related diseases, dl aslisted beow: (1)
Oncologist — American Board of Interna Medicine or equivaent Canadian specidty board with a sub-
speciaty of medica oncology — cancer; (2) Pathologist — American Board of Pathology or equivaent
Canadian speciaty board — cancer or non-malignant diseases or conditions, (3) Pulmonary Speciaist —
American Board of Internd Medicine or equivaent Canadian specidty board with a sub-specidty of
pulmonary disease — cancer or non-malignant diseases or conditions; (4) Radiologist — American Board
of Radiology or equivalent Canadian speciaty board — cancer or non-malignant diseases or conditions;
and (b) Who isthe Exposed Person’s primary physician, or to whom the Exposed Person was referred
by hisor her primary physcian.”
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withrespect to potentia Category 111 (Lung Cancer 1l A - Non-smoking) claimants, aparticular damant
must establish the following: 1) diagnoss by a Qudified Physician of a mdignant primary bronchiogenic
tumor of any cdl type caused or contributed to by exposure to asbestos; 2) evidence of occupationa
exposure to ashestos as specified in Section 3.1(a) for the following minimum exposure periods: (A) five
(5) exposure yearsfor insulators, shipyardworkers, workersinmanufacturing plantshandlingraw asbestos,
boilermakers, shipfitters, seamfitters, or other tradesperformingsamilar functions; or (B) ten (10) exposure
yearsfor utility and power house workers, secondary manufacturing workers, or other trades performing
gmilar functions, (C) fifteen (15) exposure years for genera congtruction, maintenanceworkers, chemica
and refinery workers, marine engine room personnel and other personnd onvessdls, stationery engineers
and firemen, railroad engine repair workers, or other trades performing smilar functions; 3) documentation
that at least twelve (12) yearsel apsed between the date of firg exposure to asbestos or ashestos-containing
products and the diagnosis of an asbestos-reated injury; and 4) has not smoked cigarettes or used any
other tobacco products for at least fifteen (15) years.!®

In the event a particular clamant presents “sufficient evidence” of a Scheduled Disease or
Condition satisfying Categories | - VI, in accordance with Section 3.2(c) the CLC will offer to liquidate
each vdid asbestos personal injury dam and any associated derivative clams based on the Scheduled
Allowed Amount for the claimant’s disease or condition. However, the Scheduled Allowed Amount for
each category is subject to adjusment based upon the particular damant’'s age pursuant to Section

3.2(c)(1). Thatis, clamants fifty-five years of age and younger recaive +1% of the Scheduled Allowed

13The Claims Liquidation Procedures aso specify the criteria for satisfying daims faling within
Categories|, I, 1V, V, VI, and VII.
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Amount for each year of age under fifty-ax. Claimants between fifty-sx and seventy years of age receive
the Scheduled Allowed Amount without any upward or downward adjustment, and dlamants seventy-one
yearsof age and older recaive -1% of the Scheduled Allowed Amount for each year of age over seventy.
In addition, Section 3.2(c)(2) provides that the Scheduled Allowed Amount is dso subject to adjustment
based upon the particular clamant’s number of dependents. Claimants with no dependents receive -5%
of the Scheduled Allowed Amount, clamantswithone dependent receive the Scheduled Allowed Amount
withno upward or downward adjustment, claimants with two dependents receive +5% of the Scheduled
Allowed Amount, and claimants with more than two dependents receive +5% of the Scheduled Allowed
Amount for each additiona dependent.

Further, dams fdling within Category VII (Non-Madignant 11: Without Impairment) have a
Scheduled Allowed Amount of $0. However, Section 3.2(c)* of the Claims Liquidation Procedures
expredy tallsthestatuteof limitations for Category V11 dams “until suchtime asthe Clamant isdiagnosed
with an injury meeting the criteria set forth in Categories| through V.” In addition, Section 3.1(d) of the
Clams LiquidationProcedures specificdly provides that “[n]o more thanthe Scheduled Allowed Amount
for each Scheduled Disease Category, as adjusted for age and number of Dependents shdl be padin
aggregate for the Exposed Person’s claim and any other claims (such as loss of consortium) derived
therefrom.”

Section3.4(a) of the Claims Liquidation Procedures establishes a priority scheme for processng

and liquidatingdams. All asbestos persond injury clamswill be processed and liquidated in the following

1A typographica error exigtsin the Claims Liquidation Procedures drafted by G-1 Holdings.
This section should actudly be listed as 3.2(f).
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order:

@ Claims againgt G-I Holdings or GAF Corporation which were
due and payable under judgments or settlements entered into by
the Center for Claims Resolution (CCR) or GAF Corporationbut
not paid as of January 5, 2001, for such Claimants who elect to
filewith the CL C pursuant to these procedures rather than pursue
payment under the judgment or settlement;

2 Claims whose holders had filed claims or lawsuits againgt G-I
Holdings or GAF Corporationprior to January 5, 2001, induding
those with CCR settlements which were not due and payable as
of January 5, 2001, for such Clamants who dect to file with the
CLC pursuant to these procedures rather than pursue payment
under the judgment or settlement;

3 Claims whose holders had not filed dams or lawsuitsagaingt G-I
Holdings or GAF Corporationprior to January 5, 2001 but who
filed dams withthe Bankruptcy Court before [the Bar Date]; and

4 Claims not described in subparagraph (1), (2), or (3) above.
Moreover, Section 3.4(b) indtitutes the following manner of ordering particular dams within the
groups established pursuant to Section 3.4(a):

Clams within each of groups (1) through (4) shdl be ordered for
processing first by seriousness of disease categories, and within each
category, onafirg-in-firg-out (FIFO) basis. A Clamant’ spostioninthe
FIFO queue will be determined by the date of receipt of afully completed
proof of clam form sgned by hand by the Clamant or his or her
authorized representative.’®

15Section 3.5 of the Claims Liquidation Procedures dso provides for the payment of claims on
an “exigent” and " extreme hardship” badis a any time, irrespective of the priority scheme established in
Section 34. In order to qudify for “exigent hedth” trestment, a clamant must submit adeclaration by a
physician who has recently examined the clamant that Sates “there is substantid medical doubt thet the
Clamant will survive beyond sx (6) months’ from the date of the declaration. To qudify for “extreme
hardship treetment,” a claimant must demondtrate that he or she needs aliquidated clam “on an
immediate basis’; however, it remains “in the sole and absolute discretion” of the CLC whether an
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Other provisons of the Claims Liquidation Procedures are as follows. Section 4.3 provides that
inorder tobe eligiblefor liquidationof analowed dam, adamant must (a) submit afully completed proof
of clam by afuture bar date set by the Court; and (b) respond to any request by the CLC for additiona
informationwithin ninety (90) days. If aclamant fallsto meet these deadlines, thecdlam shdl bedisalowed
automaicdly “if adamant required to provide damsinformationfails to do so withinthese periods, unless
thedamant demonstiratesto the satisfactionof the CL C, initssole and absolute discretion, that suchfailure
should be excused.” A disallowed claim, however, can berefiled, abet with acondition. Thefirgt-in-first-
out date and date of filing the damwill be determined by the date of the refiling, and not by the date of the
origindly filed dam. Thus, arefileddam could arguably lose its priority under Section 3.4 of the Clams
LiquidationProcedures. Further, Section 4.4 governsthe treetment of any withdrawn claim, and provides
as falows “[@ Clamant can withdraw a clam upon written notice to the CLC and file another clam
subsequently, but any such dam filed after withdrawa shdl be given a FIFO date based upon such
subsequent filing.”

Section 5.1 of the Claims Liquidation Procedures provides that inorder for adamant to establish
andlowable ashbestos persona injurydam, the damant must: @) be an Exposed Personwho demonstrates
that he or she meets the requirements of Section 3.1, and (b) submit amedica report from a Qudified
Physcian that (i) results from aphysicd examination by that physician and (i) contains adiagnosis of an
asbestos-related injury that meets the criteria of one of the Scheduled Disease categories set forth in

Section 3.3. The Clams Liquidation Procedures reserve the CLC' sright to audit any medical evidence,

individud qudifiesfor “extreme hardship” trestment.
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and the CLC may require submission of “x-rays, laboratory tests, medical examinations or reviews, other
medica evidence, or any other evidence to support or verify the Asbestos Personal Injury Clam, and shdl
require that medical evidence submitted comply with recognized medical standards regarding equipment,
testing methods, and procedures to assure that such evidenceis rdiable.”

Further, Section 5.6 of the Clams Liquidation Procedures states that the CLC “shdl” conduct
randomaudits of the medica information submitted by daimantsto ensurethe veracity and rdliahility of the
information. Theauditing processaffordsthe CL Ctheright toindependently review “ x-rays, tissue samples
or other [aboratory tests, review of complete pulmonary functiontest data,” and requireadamant to submit
to anindependent medica examinaion. Inthe event the CLC' saudit revealsthat invaid information'® has
been provided to the CLC, the CLC

may pendize any Clamant or Clamant’s attorney by disdlowing the
Asbestos Persona Injury Clams or seeking sanctions from the Didtrict
Court induding, but not limited to, requiring the source of the invaid
information to pay the costs associated with the audit and any future
audits, reordering the priority of liquidation of the affected Clamants
Asbestos Persond Injury Claims, raising the leve of security of additiona
information submitted fromthe same sourceor sources, or prasecuting the
Claimant or the Claimant’ s atorney for presenting afraudulent Asbestos
Persond Injury Clam in violation of 18 U.S.C. § 152.
Pursuant to Section5.2 of the Claims Liquidation Procedures, the CL C reservesthe right toimpose

a“reasonablée’ filingfee,” refundable at the discretionof the CL C, to be paid by dl damantswhosedams

15The Claims Liquidation Procedures do not specify what would congtitute “invalid information”
nor do they specify how such a concluson is made and who makes the determination whether
submitted information is indeed “invaid.”

The Claims Liquidation Procedures, however, fail to define what congtitutes a “reasonable’
filing fee.
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impose an exceptiona cost,™® “ suchas daims of exposureto GAF Asbestos Products that areinconsistent
withthe timingand locationof dams previoudy pad or damswhosemedica or exposure evidenceisfrom
a source that provided invdid or unreliable evidence in clams previoudy audited by the CLC.” Section
5.3 of the Clams Liquidation Procedures disdlows punitive damages to clamants in determining any
entitlement to a Scheduled Allowed Amount.™

Moreover, and especidly Sgnificat to the Estimation Motion is Section 5.5 of the Clams
LiquidationProcedures whichis captioned, “ Contested ClamsDecisons.” Section5.5providesasfollows
in its entirety:

Contesting Clams Decisons. The only issues which shdl be subject to
contest by holders of Asbestos Persond Injury Clams are:

@ Disdlowance of adamonthe basis of failure to meet medicd or
exposure criteria, or

2 The categorization assgned to the clamant’ s Asbestos Personal
Injury Claim.?

3 Artide Il Review. Clamants may choose review of the CLC's
decisons by an Article 111 court. No dlowed amount shal be
overturned unless the CLC's decision is shown to have been
arbitrary or capricious.

8The Claims Liquidation Procedures aso do not define what congtitutes an “exceptional cost.”

G-l Holdings seeks to disdlow any daims for punitive damages on the theory that “asbestos
has not been used since 1980 and punitive damages would serve no valid purpose” (G-l Application,

pg. 15).

2n its reply brief, G-1 Holdings clarified that claimants may apped the CLC's decision with
respect to both “the estimated amount of their claims and the classification requirements” (Reply to
Objection of Official Committee of Asbestos Claimants and Legal Demand Representative to
Application of G-I Holdings for Order Pursuant to 11 U.S.C. § 502(c) Establishing Method to
Liquidate Asbestos Claims pg. 8).
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Consequently, by operation of Section 5.5, the Committee and the Legal Representative argue that the
Matrix and the Clams Liquidation Procedures do not provide asbestos clamantswitharight to ajury trid
if they are dissatisfied withthar dlowed dam. The only mechanism for aclamant to chalenge an dlowed
clam is through the process s&t forth in Section 5.5 of the Claims Liquidation Procedures

Initsapplicationto the Court insupport of the Matrix and the Claims Liquidation Procedures, G-I
Holdings states that these procedures provide a process “whereby legitimate dams are identified based
uponwell accepted medica and occupationd hedthcriteria, and compensated at monetary levds derived
from federd court experience and based on the principles . . . of the non-recognition [of damg of the
‘ungick,” ‘subclinica, or ‘exposure-only’ plantiffs” (Memorandum of Law in Support of Application
of G-I Holdings Inc. for Order Pursuant to 11 U.S.C. 8§ 502(c) Establishing Method to Liquidate
Asbestos Claims, pg. 4)(hereinafter “G-I Br.”). According to G-I Holdings, the reliance upon soldy
federal damsfiguresinthe liquidationof asbestos personal injury damsisbecause “federal court asbestos
litigation, unlike tate court litigation, has not permitted the massive filing and bundling of asbestos dams
(dck with non-sick cdams) and the associated in terrorem effect of multiple punitive damages avards.”
(G-I Br., pg. 4).

That is, G-I Holdings seeks an estimation process so asto liquidate eech individud daim under §

21The Matrix and the Claims Liquidation Procedures also contain a provision regarding the
tolling of applicable statutes of limitations. Section 5.7 provides asfollows: “[i]n al cases, satutes of
limitations or smilar limitations periods shal be deemed to have been tolled as of January 5, 2001. Any
clamswhose statutory period for filing would have otherwise expired on or after January 5, 2001 shdl
be deemed to have an extension of that filing time. In addition, for purposes of determining the vaidity
of an Asbestos Persond Injury Claim, any applicable statute of limitations shall be deemed to have
been extended for a period of sixty (60) days beyond its norma limit. This extenson shdl have no
application, however, to any applicable clams bar date set by an order of the Bankruptcy Court.”

-17-



502(c) of the Bankruptcy Code. By relying upon figures from the federd tort system, G-I Holdings's
methodology is atempting to drcumvent two sdlf-described “inequities’ inherent in the state court tort
sysem. Firg, relying on federd tort clams amounts avoids the problem described by G-I Holdings as
“bundling,” whereby an asbestos defendant “is compelled to agree to payments to unsick clamants as a
condition to settling clams of persons with maignant diseases, induding mesothdioma” (G-I Br., pg. 5).
Second, G-1 Holdings maintains that utilizing federa tort damsfigures, as opposed to state tort law figures,
avertsthe problemit characterizesasthe “law of large numbers.” G-I Holdings describesthe “law of large
numbers’ asfollows

When confronted withbatches of 1000 clams, evenif most dams had no

merit or were not linked to G-I [Holdingg], it was economicaly less

expengve for G-I [Holdingg to pay $x thousand per claim than to spend

$x+y thousand per damto have meritless dams dismissed. Thisiswha

makes masstort clams adeadly force. Outside bankruptcy, defendants

must pay regardiess of merit. The federad courts at least partidly

addressed this problem by not enabling dams of ungck damants to
participate until they were sick.?2

22\Nith respect to the problems of “bundling” daims and the “law of large numbers,” G-I
Holdings further explains as follows: “[p]rior to the commencement of its Chapter 11 case, G-I
[Holdingg and other asbestos defendants settled most clams.  Those settlements were driven largely
by two factors. Firg plaintiffs attorneys refused to settle claims for mesothelioma victims unless G-I
[Holdings] agreed to pay materid amounts for claimants who were much less Sick or not physicaly
impaired a dl. Thisway, G-I [Holdings] had to pay more for the bulk of the clams than it would have
paid on the merits. Second, the volume of clams and the cost of having any dam dismissed (no matter
how unmeritorious) crested a dynamic under which G-I [Holdings] was economicaly motivated and
compelled to settle each cdlam for less than its defense expense. Thus, if defending againgt aclam
would cogt $15,000 to proveitslack of merit in the tort system, G-I [Holdings] would pay an amount
less than $15,000 in settlement even if the claim had no merit. Thisis the consequence of the ‘ Law of
Large Numbers' that makes the mass tort business so lucrative and inexorable. When 1000 clams at a
time arefiled againgt G-I [Holdings] or any defendant in the tort system outside bankruptcy, G-I
[Holdings] cannot afford to pay the defense cost of $15,000 and higher per claim. That would cost
$15 million ($15,000 x 1000 claims) and more for every 1000 claims, and plaintiffs would normally
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[(G-I Br., pg. 5)].

Asareault of the “bundling” and “law of large numbers’ dilemmasfacing asbestos persond injury
defendants, G-I Holdings asks this Court to require proof that each claimant has been exposed to, and
harmed by, an asbestos product of a G-I Holdings s predecessor so asto prevent the payment of meritless
clams. Asarticulated by counsd for G-I Holdings, it hasassgned federd cdlam vauesto the Matrix and
the Claims Liquidation Procedures because these vaues “most accurately reflect the values that should
be received by asbestos claimants” (G-I Br., pg. 10) (emphasis added). G-I Holdings favorsthe use
of federal tort dams vaues because according to G-1 Holdings, “[f]ederad courts do not dlowto the same
extent as state courts, the bundling of claims. . . , the practice of which grosdy distorts the vaues that
should be assigned to asbestos claims” (G-I Br., pg. 10) (emphasis added).

G-I Holdings submitsthat the Matrix and the companion Claims Liquidation Procedureswill save
the Company from incurring “massve feesand expenses’ associated with litigating individud damsin the
statetort system. Accordingto G-I Holdings, it incurred fees of $30 millioninyear 2000 donein defending
agang asbestos persond injury clamsin the state tort system. (G-I Br., pgs. 18 and 25). G-I Holdings
esimates the Company will save approximately $28.5 million per year if the Matrix and the Claims
Liquidation Procedures are approved by the Court as the method of edimating clamsin thiscase. (G-I
Application, pg. 6). Incontragt, requiring G-1 Holdings to litigete every asbestos persona injury dam

would create an enormous expense for the bankruptcy estate.

settle for less than the defense cost per daim. Thisway plaintiffs and their attorneys earned say $7
million ($7,000 x 1000 claims) for every thousand clams and G-I [Holdings] saved $8 million on every
thousand clams. In sum and substance, the valume of claims and their associated defense cost drove
Settlement payments, not their merits” (G-I Br., pgs. 11-12) (emphasisin origind).
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The Committee and the Legd Representative oppose the Matrix and the Claims Liquidation
Procedures proposed by G-I Holdings. Rather than attempt to estimate eachindividud damagaingt G-I
Holdingsone by one, the Committee proposes a methodol ogy that would estimatethe Company’ sasbestos
ligbilities in the aggregate. Instead of utilizing a fixed period of time as a guide to estimating asbestos
lidbilities, as G-1 Holdings suggests by using figures from federal tort cases resolved between 1997 and
1999, the Committee proposes “a datistical estimation of [G-1 Holdings 5| present and future asbestos
ligbilities based on projections from [the Company’ ] overdl clam-resolutionhistory.” (Response of the
Official Committee of Asbestos Claimantsto Debtors (1) Application for an Order Establishing a
Method for Liquidating Asbestos Claimsand (I1) Motion for Order Fixing Final Date for Filing
Proofs of Claim, pg. 1)(hereinafter “Comm. Br.”). Once this is accomplished, the Committee submits
that “[amounts payable to individud damants would then be determined, post-bankruptcy, by a trust
established under 11 U.S.C. § 524(g)” in conjunction with a Chapter 11 plan. (Comm. Br., pg. 1). In
accordance withthe Committee s proposed methodology, asbestos damantswho are dissatisfied withthe
trus’s ligdlity determinations under relevant “trust distribution procedures’ (hereinafter “TDP’)
incorporated therein, would be entitled to jury tridsin the tort system.?

Moreover, rather than condituting a true “estimation” of contingent daims as provided for in §

ZWith respect to the appropriate standard for determining alowed claim amounts, the parties
have presented the affidavits of severd experts. The Committee has submitted the affidavit of Mark
Peterson, J.D., Ph.D., who criticizes the Matrix and the Claims Liquidation Procedures and advocates
the use of a 8§ 524(g) trust. G-I Holdings submitted the affidavit of Letitia Chambers, EA.D., who
helped devel op the Matrix and the Claims Liquidation Procedures and submits that the liquidation of
ashestos clamsis best served by looking to federa court procedures and the resulting amounts
awarded or agreed to in settlement. Findly, the Lega Representative has offered the affidavit of
Timothy Wyant, Ph.D., who aso criticizes the Matrix and the Claims Liquidation Procedures.
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502(c) of the Code, the Committee argues the Matrix and the Claims Liquidation Procedures actudly
amount to an improper liquidation of dl persond injury clams for the purpose of determining actud
digtributions to persons whose clams are dlowed. The Committee summarizes its overdl objections to
the Matrix and the Claims Liquidation Procedures asfollows:

On the merits, Debtors' liquidation proposal is unprecedented. Debtors
cast aside established Bankruptcy Code procedure and concoct afanciful
systemwhereby acommitteeappointed by G-I [Holdings| would liquidate
several hundred thousand personal injury dams according to a fixed
“matrix” supposedly derived from “federd tort dam” vaues. Debtors

god isto have mogt clams “estimated at $0” and thus disdlowed, solely
on the bass of the proof-of-clam form, without any evidentiary
proceedings. G-I [Holdings's| proposal contains no mechanism for
discharging itsenormous liadhility to future asbestos damants, yet it makes
no effort to show that the reorganized debtor would have assets sufficient
to pay future clams. The Debtors claim-by-claim liquidation scheme
would take yearsto carry out, and it could not possibly result inafeasble
and confirmable plan. In order to adopt this scheme, this Court would
have to: 1) ignore Supreme Court precedent establishing the principle that
Ubgantive state law governs individud dams determinations in
bankruptcy; 2) do away with statutory provisons guaranteeing persona
injury damantsaright to[a] jury trid onthe merits of their daims; and 3)
ignore 11 U.S.C. 8§ 524(g), the mechanism Congress envisoned for the
payment of future asbestos dams, which provides for the cregtion of a
trust to operate post-bankruptcy and pay dl asbestos persond injury
clamsinto the future.

[(Comm. Br., pgs. 2-3)].

The Legd Representative joins in the legd arguments asserted by the Committee againg the
adoption of the Matrix and the Claims Liquidation Procedures. The thrust of the Legd Representative's
postion “is to emphasize the indispensability of a8 524(g) channeling injunction to any confirmable plan
of reorganization that will emerge from this bankruptcy case.” (The Legal Representative’s Brief in

Opposition to (1) Debtor’s Application for Order Pursuant to 11 U.S.C. § 502(c) Establishing

-21-



Method to Liquidate Claims and (2) Debtor’s Motion for Order Fixing Final Bar Date for Filing
Proofs of Claim and Approving Notices and Publication Procedures, pg. 2)(hereinafter “Legal Rep.
Br.”). Further, the Legd Representative aso argues that G-I Holdings's “scheme uncongtitutionally
disregards clamants jury trid rights and irrationdly vaues clams at a fraction of historical amounts.”
(Legal Rep. Br., pg. 2).

Agang this very generd background the Court will turntoitslega analys's, and detail the particular
arguments and counter-arguments raised by the parties with respect to the competing estimation
methodologies.

IIl.  Discussion

Although the parties have strong disagreements, they do agree that anestimationof G-1 Holdings' s
asbestos lidhility is required based on the complexity and sheer volume of present and future asbestos-
related persond injury dams confronting the bankruptcy estate. The starting point for the estimation of
clams against a bankruptcy estateis 11 U.S.C. 8§ 502(c) which provides as follows:

There shdl be estimated for purpose of dlowance under this section—

(1) any contingent or unliquidated claim,?* the fixing or liquidation of

24Section 101(5) of the Bankruptcy Code in part definesa“claim” asa“right to payment,
whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, lega, equitable, secured, or unsecured . . ..” 11 U.S.C. 8 101(5)
(West 2004). 1t cannot be disputed that the Committee' s constituency, holders of present claims,
satiSfies the definition for claims under 8 101(5) of the Code. With respect to the congtituency
represented by the Lega Representative, whether the future demand holders possess“clams’ in
accordance with 8 101(5) is certainly debatable. Nonetheless, it is clear that once a defendant files for
bankruptcy in an effort to shed or affect its asbestos-related liahilities, future demand holders must be
addressed in the reorganization process. See In re Amatex Corp., 755 F.2d 1034, 1042 (3d Cir.
1985) (noting that the “failure to provide for future clamants in a reorganization might fataly undermine
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which, asthe case may be, would unduly delay the adminidration of the
case; or

(2) any right to payment arising from a right to an equitable remedy for
breach of performance.

[11 U.S.C. § 502(c) (West 2004)].
While the Bankruptcy Code certainly envisons an estimationproceeding, the Codeis“slent asto

the manner in which contingent or unliquidated clams are to be estimated.” Bittner v. Borne Chem. Co.,

691 F.2d 134, 135 (3d Cir. 1982). In generd, a bankruptcy court has discretion to determine the
gopropriate method of estimation in light of the particular circumstances of the bankruptcy case before it.

In re Trident Shipworks, Inc., 247 B.R. 513, 514 (Bankr. M.D. Fla. 2000); see dso In re Thomson

McKinnon Sec., Inc., 143 B.R. 612, 619 (Bankr. SD.N.Y. 1992) (“In estimating [a] clam, the

bankruptcy court should use whatever method is best suited for the circumgtances’) (citationomitted). As
aticulated by the Third Circuit Court of Appedls, the principal consderation in sdecting an estimation

procedure “must be an accommodationto the underlying purposesof the Code.” Bittner, 691 F.2d at 135.

Thus, to the greatest extent possible, a selected estimation procedure should not run counter to the efficient
and expeditious adminigtration of the bankruptcy estate. 1d. a 135-36. In estimating claims pursuant to
8502(c), abankruptcy court “isbound by thelegd ruleswhich may govern the ultimate vdue of theclam.
For example, whenthe claim is based on an aleged breach of contract, the court must estimate its worth
in accordance with accepted contract law.” Id. at 135. However, “there are no other limitations on the

court’ sauthority to eva uate the dam save those generd principleswhich should inform dl decisons made

any such plan aswdl as prgudice the position of future dlamants’).
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pursuant to the Code.” Id. at 136.

Section 502(c) of the Bankruptcy Code is drafted in mandatory terms. That i, any contingent or
unliquidated dlaim “shdl” be estimated so long as the “liquidaion” of the particular clam would “unduly
ddlay the adminigration of thecase” 11 U.S.C. § 502(c) (West 2004). Consequently, before a court
orders an estimation proceeding, an initid determination must be madethat liquidating the daim or dams

would unduly delay the bankruptcy case. Id. See dso O Neill v. Cont’l Airlines, Inc. (In re Cont’|

Airlines Inc.), 981 F.2d 1450, 1461 (5th Cir. 1993) (“In order for the estimation process of 8 502(c) to
goply, a dam must be contingent or unliquidated and fixing the dam mug ental undue delay in the

adminigration of justice’); Apex Oil Co. v. Stinnesinterail, Inc. (Inre Apex Gil Co.), 107 B.R. 189, 193

(Bankr. E.D. Mo. 1989) (“[T]he duty to estimate isnot mandatory until the court determinesthat liquidetion
of the claim outsde of the bankruptcy court would unduly delay the bankruptcy proceeding”).

At present, G-I Holdings has more than 150,000 asbestos claims pending againgt it, with the
prospect of severa hundred thousand more asbestos-related personal injury dams being filed inthe future.
As G-I Haldingsitsdf submits, if it “wererequired to litigate each and every asbestospersonal injury dam
asserted againd it, it would take years, actudly lifetimes, before these clamswould be liquidated.” (G-I
Br., pg. 3). The Committee agreeswith this observation. Given thisvery red assessment of the enormity
of litigation facing G-I Holdings, requiring the Company tofirg liquidate each and every ashestos-related
persond injury clam outsde of the bankruptcy context would undoubtedly cause undue delay in the
adminigrationof the bankruptcy case and could possibly be the death knell for the successful reorgani zation
of this debtor. Therefore, some form of estimation proceeding is required.

Having reached this conclusion, however, the Court isnext faced with the critica task of selecting
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an appropriate estimation process or methodology that aso comports with the requirements of Bittner;
namdy, one that adheresto the legd rulesthat governthe ultimate vdue of the dam and that a so promotes
the effident and expedient adminigrationof the G-I Holdings sbankruptcy estate. Sgnificantly, theparties
agree that neither a debtor nor its persond injury damants have a right to jury trid in an estimation

proceeding conducted under 8 502(c) of the Bankruptcy Code. See, 4., Inre Standard Insulations, Inc.,

138 B.R. 947, 951 (Bankr. W.D. Mo. 1992) (“The court concludes from the statutory language [of 28
U.S.C. §157(b)(2)(B), 28 U.S.C. § 157(b)(5), and 28 U.S.C. § 1411(a)] that jury trids are not required
for persond injury clams a the clams dlowance sage’). While the parties agree on this nuanced point,
the most contentious issue between the parties is whether the individud asbestos-related persona injury
clamants, taken collectively, have any jury trid rights within the context of the bankruptcy proceeding.

On thisissue, the Committee and the Legd Representative both argue the Matrix and the Clams
Liquidation Procedures, by “proposang to liquidate persond injury damsindividudly, disdlowing most
of them and liquidating the rest at fixed values set forth in its ‘“medical matrix,”” implicates and gripsthe
asbestos-related personad injury damants of ther rightsto jury trid. (Comm. Br., pg. 36)(emphasis in
origind). In contrast, the Committee argues that its estimation process, by not disdlowing any clams or
fixing G-1 Holdings s ligbility with respect to any particular daim, does not implicate the daimants' rights
tojury trid. Ingtead, “determinations as to the vdidity and vaue of dlamswill be made post-bankruptcy
by a § 524(g) trust, and clamantsdissatisfied withthe trust’ s determinations would ultimately [be] entitled
tojury tridsin the tort sysem.” (Comm. Br., pg. 37). In addressing thisissue, the Court will dso present
the competing arguments raised by the respective parties.

A. The Arguments Of G-I Holdings With Respect To The Existence Of Jury Trial
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Rights

The pivota objection lodged againg the Matrix and the Clams Liquidation Procedures by the
Committee and the Legal Representative is that these estimation procedures do not afford asbestos
clamants any right to jury trid. The Committee and the Legd Representative submit the Company’s
“liquidation-by-estimationscheme” would violateasbestos daimants rightsbecauseit would determinefind
vaues for individua clams, for purposes of digtribution under the reorganization plan, without affording
clamants any right to jury trid. (Comm. Br., pg. 37). Indeed, G-I Holdings readily admits that its
proposed estimationprocedures are for purposes of settingfind monetary distributionamountsto asbestos
clamants. Asnoted, Section 5.5 of the Clams Liquidation Procedures provides that “[t]he only issues
which shall be subject to contest by holders of Asbestos Persona Injury Clams’ are: (1) disdlowance of
a dam based on the falure to meet the established medicd criteria; and (2) the Scheduled Disease
categorization assigned to the particular dlaimant’s dlaim againgt the etate®

The Committee and the Legd Representative argue that if during the discovery process disputed
issues of fact arise with respect to a particular damant’s daim, for example, whether the daimant was
exposed to a product containing asbestos manufactured by GAF or its predecessors, the individua
persona injury clamant would be entitled to a trid by jury. (Comm. Br., pg. 14). Based upon the

submissons and representations madeto the Court by G-I Holdings, G-I Holdings confirms that under the

2As previoudy noted, G-I Holdings darified that claimants may appea the CLC’s decision
with respect to both “the estimated amount of their clams and the classification requirements.” (Reply
to Objection of Official Committee of Asbestos Claimants and Legal Demand Representative to
Application of G-I Holdings for Order Pursuant to 11 U.S.C. § 502(c) Establishing Method to
Liquidate Asbestos Claims pg. 8).
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Matrix and the Clams LiquidationProcedures, asbestos personal injury damantswould not have any rights
tojury trid. Neverthdess, G-I Holdings argues the lack of aright to jury trid does not affect the viability
of the Matrix and the Claims Liquidation Procedures because asbestos-related persond injury clamants
have no right to jury trid in the context of the bankruptcy proceeding. In support of this postion, G-I
Holdings advances two principa arguments. First, G-1 Holdings submits that the asbestos claimants have
no conditutionaly protected rights to jury trid under the Seventh Amendment to the United States
Condtitution. Second, G-I Holdings argues that the asbestos claimants have no statutory rightstojury trid
through the complex interplay between 28 U.S.C. § 157(b)(2)(B), 28 U.S.C. § 157(b), 28 U.S.C. §
1411(a), and 8 502(c) of the Bankruptcy Code. These arguments will be discussed in turn.

i Whether Asbestos Claimants Have Jury Trial Rights Under The Seventh
Amendment To The United States Constitution

The Seventh Amendment to the United States Congtitution provides as follows:
In Suits at common law, where the vaue in controversy shdl exceed
twentydollars, the right of trid by jury shdl be preserved, and no fact tried
by ajury, shdl be otherwise reexamined inany Court of the United States
than according to the rules of the common law.
[U.S. Const. amend. VII].
The United States Supreme Court has consstently interpreted the phrase “ Suits at common law”
torefer to** suitsinwhich lega rights were to be ascertained and determined, in contradistinctionto those

whereequitable rights aone were recognized, and equitable remedieswereadministered.”” Granfinanciera,

SA. v. Nordberg, 492 U.S. 33, 40-41 (1989) (citation omitted). Generdly, the notion of “legd rights’

within the meaning of the Seventh Amendment pertains to actions seeking monetary damages agang a

defendant. See, eg., Curtisv. Loether, 415 U.S. 189, 195-96 (1974) (“Moreimportant, the relief sought
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here — actua and punitive damages—isthe traditiond form of relief offered in the courts of law”); Dairy

Queen, Inc. v. Wood, 369 U.S. 469, 476-77 (1962) (noting that acomplaint seeking a money judgment

“presents a clam which is unquestionably legd” in nature). Further, the “thrust of the [Seventh]

Amendment was to preservetheright to jury trid as it existed in 1791.” Loether, 415 U.S. at 192-93.

Nonetheless, “it has long been settled that the right [to jury trid] extends beyond the common-law forms

of action recognized at thet time.” Id. at 193. See aso Parsonsv. Bedford, Breedlove & Robeson, 28

U.S. 433, 447 (1830) (“Inajust sense, the [Seventh] [A]Jmendment then may well be construed to
embrace dl suits which are not of equity and admirdty jurisdiction, whatever may be the peculiar form
which they may assume to settle legd rights’).

During the hearing on both estimation mations, counsd for the Committee made clear that the
asbestos clamants are seeking monetary damages againg G-1 Holdings. Therefore, thedamsagaing the
Company condtitute lawsuits seeking the adjudication of “legd rights’ under the Seventh Amendment.
However, through an exhaustive account of equity jurisdiction in England during the late 1700s and early
1800s, G-I Haldings argues that “the asbestos dams in [its] Chapter 11 case could never have been
brought before a court of law in 1791 because no adequate remedy at law existed and equity would have
assertedjurisdictionover theseclams.” (G-I Br., pg. 36) (emphasesadded). Consequently, G-1 Holdings
mantains the asbestos damants have no rights to jury trid that have been preserved by the Seventh
Amendment to the United States Congtitution. While the Court will not recount the course of equity
jurisprudencein England during thistime, it is necessary to summarize, and then address, the argument of
G-I Holdingsin this regard.

According to G-I Holdings, “[m]ass torts, by definition, involve the dams of numerous plaintiffs
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againg adefendant for injury caused as aresult of that defendant’ s dleged negligent conduct.” (G-I Br.,
pg. 37). Prior to the fusonof the courts of law and equity inthis country by statute in 1934, G-I Holdings
notes that “it wasimpossible for agroup of plantiffs to have brought an action at law againgt a defendant
for negligence” (G-I Br., pg. 37). The only remedy available to address the Stuation, according to G-I
Holdings, would be for a court of chancery to issue what was known as a*“hill of peace.”?® Simply stated,
a bill of peace provided for the consolidation of numerous actions before the Court of Chancery. See

Zechariah Chafee, Jr., Bills of Peace with Multiple Parties, 45 Harv. L. Rev. 1297, 1297 (1932)

(describing the utilization of a hill of peace in Stuations where “questions of law or fact which would
otherwise be tried over and over can by this means be determined once for dl in asingle proceeding”).
Consolidating multiple proceedings through an equitable bill of peace avoided the “multiplicity of suits’ and
“saved] the parties from needless expense and vexation.” Id.

The need for anequitable bill of peace arose inStuations that G-1 Holdings andogizesto its present
Stuation defending numerous asbestos-related persond injury clams. That is, the existence of severd
persons on one side of a controversy, and one persononthe other side.?” According to the author of the
law review article, “[e]lach member of the multitude threatenslitigation or is engaged in pending litigation
with the adversary, and these pardld litigations involve one or more common questions of law or fact, or

both. The multitude are not joint obligees or obligors, so that they can not join or be joined in one

G-l Holdings s argument in this regard stems primarily from aHarvard Law Review aticle
published in 1932. See generdly Zechariah Chafee, Jr., Bills of Peace with Multiple Parties, 45 Harv.
L. Rev. 1297 (1932).

2In the law review article relied upon by G-I Holdings, the “ several persons’ (i.e., plaintiffs) are
referred to as “the multitude’ while the “one person” (i.e., defendant) is referred to as “the adversary.”
Chafee, supra, at 1297.
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common-law writ.” Id. Because the separate lawsuits could not be joined inthe commonlaw courts, G-I
Holdings therefore argues that an inadequate remedy at law existed because adefendant “wasremediless
agang the assertion of numerous actions as the courts of common law could not consolidate the actions.”
(G-1 Br., pg. 40). The argument by G-I Holdings proceeds that because an inadequate remedy a law
exiged to handle this multiplicity of suits, abill of peace would have issued consolidating dl of the claims
inacourt of chancery. G-I Holdings specificdly avers asfollows.

As the above andysis makes clear, the only tribund available to resolve over

150,000 damswasthe Court of Chancery. Asthe mgority of asbestos personal

injury actions pending agangt G-I [Holdings] are actions brought by a group of

plantffs agang G-I [Holdings] (and various other defendants) for damages

caused by G-I Holdings s dleged negligent conduct, such actions would haveto

have been commenced in the Court of Chancery. Evenif separate actionswere

brought, equity would have issued a bill of peace to avoid the need to

smultaneoudy defend againg multiple suits. As such, no jury trial right would

attach to cases involving damages arising from a defendant’ s alleged mass

tort as the common law did not recognize such a claim.

[(G-I Br., pg. 45)(emphases added).]

Smply put, G-I Holdings overdatesitslegd condusons onthisissue. Indeed, whileabill of peace

was an available mechanism for a court of equity to employ to address a multiplicity of suits againg a
common defendant, such an exercise of jurisdiction was not a certainty or an absolute, as G-I Holdings
clearly argues, but rather one optionthat could have been utilized. Hypotheticaly, while 150,000 individua
lawsuits againgt asingle defendant might have been a fit case for a court of equity to assert jurisdiction
through the issuance of ahill of peace, suchissuancewas not predestined. See Chafee, supra, at 1331-32

(“Inshort, thereisno automatic solutionfor the adminidrative problem presented by multiple suitsinvalving

common questions. The two cong derations emphasized inthis article — the strength of the jury trid policy
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and the relative complexity of the controversy —are not rigid principles but only standards of judgment”).
Moreover, the very authorities relied upon by G-I Holdings recognize this possbility and note that
disagreement existed asto the exercise of equitable jurisdiction through a bill of peace when a multiplicity
of amilar lawsuits were filed againg a common defendant.

The law review article upon which G-1 Holdings heavily rdiesis espousing itsown partial position
on the exercise of equity jurisdiction through the issuance of a hill of peace. The author admits as much:
“[glincethe multiplicity of suitsindl these cases confers equitable jurisdiction, according to the view taken
in this article, the congtitutiond guarantee of a jury trid has no application.” Chafee, supra, at 1324.
Further, the author sets forth his centrd argument asfollows:

Where the remedy at law is inadequate because of limitations upon the

powers of alaw court to consolidate paralel suits or the powers of ajury

to decidethemsatisfactorily asaunit, equity should have jurisdiction to

grant a hill of peace, as the only practica dternative to repeated trids,

dday, and injugtice. In such a Stuation, it should be immaterid thet the

basic issues are lega and not equitable. The fact that one such action

unquestionably lies within the province of ajury isbeside the point. The

presence of multiple claims entirdly changesthe problem. Themultiplicity

of suits should be enough to create equitable jurisdiction. The equity

court can then consder whether the complexity of the unified controversy

issufficently smdl to bring it withinthe range of ajury, or suffidently great

to throw it outside the range even of equity so that the bill must be

dismissed as multifarious.

[1d. at 1302 (emphases added)].
Hndly, the author specificaly concedes as follows “[t]his concluson that multiplicity of suits done is a
ground of equitable jurisdiction, though recognized by considerable authority . . . is rgected in other
decisons....” Id. at 1303.

In Hae v. Allinson, 188 U.S. 56 (1903), the United States Supreme Court summarized the
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divergence of opiniononwhether equity jurisdictionwas avallable to prevent amultipliaty of lawsuits. The
Supreme Court stated asfollows:

[T]he cases are various in which the court has either taken or refused
juridiction, but one cannot adduce from them a plain and uniformrule by
which to determine the question. The gpplication of the principles upon
which jurisdiction has been suggested or denied hasbeenvarious, both in
England and inthis country, and it isdifficult, if not impossble, to reconcile
the cases. The subject is discussed at length in 1 Pomeroy’s Equity
Jurisprudence, 2d ed. P. 318, 88 243 et seq.?® Itistherein shown that the
foundation of the jurisdiction, or perhaps the earliest exercise of it upon
this ground, was in so-cdled ‘bills of peace,” wherein one class of such
hills the suit was brought to establisha generd right betweenasngle party
and numerous other persons claming distinct and individud interests. . .
. Inany casewherethe factsbring it within the possible jurisdiction of the
court, according to the view taken by it in regard to such facts, the
decison must depend largely upon the question of the reasonable
convenience of the remedy, its effectiveness, and the inadequacy of the
remedy at law.

[1d. at 72].
The Supreme Court continued its observations by stating the following:

Casesinauffident number have been cited to show how divergent are the
decisons onthe questionof jurisdiction. It iseasy to say it rests uponthe
prevention of amultiplicity of suits, but to say whether a particular cases
comeswithinthe principle is sometimes a much more difficult task. Each
case, if not brought directly within the principle of some preceding case,
mugt, as we think, be decided upon its own merits and upon a survey of
the real and substantia convenience of dl parties, the adequacy of the
legd remedy, the Stuations of the different parties, the points to be
contested and the result which would follow if jurisdiction should be
assumed or denied; these various matters being factors to be taken into
consideration upon the question of equitable jurisdiction on this ground,
and whether within reasonable and fair groundsthe auit is calculated to be
intruth one whichwill practicaly prevent amultiplicity of litigation, and will

2|nits brief, G-1 Holdings aso relies upon this source in support of its arguments.

-32-



be anactua convenienceto dl parties, and will not unreasonably overlook
or obstruct the materid interests of any. The single fact that a
multiplicity of suits may be prevented by this assumption of
jurisdiction isnot in all cases enough to sustain it.

[Id. at 77-78 (emphasis added)].

Based uponthe foregoing, this Court disagreeswiththe positionhed by G-1 Holdings that the only
tribuna available to resolve multiple masstort dlamsin 1791 England wasthe Court of Chancery. Inthis
ingtance, the Court agrees withthe Committee, joined by the Lega Representative, that the dams hed by
the asbestos damants are “legd in nature,” and thus, they carry “with it the Seventh Amendment’s
guarantee of ajury trid.” Granfinanciera, 492 U.S. a 55. While Congress may “devise novel causes of
action invalving public rights free from the drictures of the Seventh Amendment if it assgns their
adjudication to tribunas without statutory authority to employ juries as factfinders,” Congress “lacksthe
power to drip parties contesting matters of private right of their conditutiond right to atrid by jury.” 1d.

at 51-52.%° Inshort, ‘' [I]egd daimsare not magicaly converted into equitableissues by their presentation

to acourt of equity.’” Id. at 52 (quoting Rossv. Bernhard, 396 U.S. 531, 538 (1970)).*°

2The daims held by the asbestos dlaimants do not fall within the “public rights’ exception to the
Seventh Amendment’ s guarantee to ajury trid. See Granfinanciera, 492 U.S. at 54-55 (“If a statutory
right is not closaly intertwined with a federd regulatory program Congress has power to enact, and if
that right neither belongs to nor exists againgt the Federd Government, then it must be adjudicated by
an Article 1l court”). Here, neither afederd regulatory program isimplicated nor are the asbestos-
related persond injury cdlams againg the federad government.

%G-1 Holdings relies upon Langenkamp v. Culp, 498 U.S. 42 (1990), rel g denied, 498 U.S.
1043 (1991), for the proposition that where a claimant files a proof of claim against a debtor’s
bankruptcy estate, the clamant submitsitself to the bankruptcy court’s equitable jurisdiction “and there
is certainly no condtitutiond jury trid right . . . .” (Response to Sur-reply of Official Committee of
Asbestos Claimants and Legal Demand Representative to Application of G-1 Holdings for Order
Pursuant to 11 U.S.C. § 502(c) Establishing Method to Liquidate Asbestos Claims pg. 30). In
Langenkamp, the Supreme Court was presented with the question of whether “ creditors who submit a
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Asanadditiona argument, G-1 Holdings contends the asbestos damantsa so do not havejurytrid
rights based uponthe fallowing equitable principle: “ [w]here numerous creditors are proceeding againgt an

dlegedly limited fund, equity will assert jurisdictionand requiredl actions againgt the fund be consolidated

clam againg a bankruptcy estate and are then sued by the trustee in bankruptcy to recover alegedly
preferentia monetary transfers are entitled to jury trid under the Seventh Amendment.” 498 U.S. at
42-43. Thedebtorsin Langenkamp were “uninsured, nonbank financid inditutions’ and their creditors
held “thrift and passbook savings certificates issued by debtors, which represented debtors promise to
repay moneys’ which the creditors had invested. Id. at 43. Langenkamp, as trustee for the debtors,
filed preference actions againgt the creditors based upon payments received by them immediately prior
to the debtor’ s bankruptcy filing. 1d. On appedl, the creditors argued an entitlement to ajury trid on
the trustee' s preference clams. 1d. at 43-44. In holding that the creditors who filed clams againgt the
edtate were not entitled to jury trids, the Supreme Court stated as follows. “In Granfinancierawe
recognized that by filing aclam against a bankruptcy estate the creditor triggers the process of
“dlowance and disdlowance of clams” thereby subjecting himsdlf to the bankruptcy court’ s equitable
power. If the creditor is met, in turn, with a preference action from the trustee, that action becomes
part of the claims-alowance process which istriable only in equity. In other words, the creditor’sclam
and the ensuing preference action by the trustee become integral to the restructuring of the debtor-
creditor relationship through the bankruptcy court’s equity jurisdiction. As such, there is no Seventh
Amendment right to ajury trid. If aparty does not submit aclam againgt the bankruptcy estate,
however, the trustee can recover dlegedly preferentia transfers only by filing what amountsto alega
action to recover amonetary transfer. In those circumstances the preference defendant is entitled to a
jury trid. Accordingly, ‘acreditor’ sright to ajury trid on abankruptcy trustee’ s preference clam
depends upon whether the creditor has submitted a clam againgt the estate” Respondents filed clams
againg the bankruptcy estate, thereby bringing themselves within the equitable jurisdiction of the
Bankruptcy Court. Consequently, they were not entitled to ajury trid on the trustee’ s preference
action.” 1d. at 44-45 (internd citations omitted). Simply put, this Court does not agree with G-I
Holdings s argument with respect to the gpplication of Langenkamp to the asbestos-bankruptcy setting.
First Langenkamp did not ded with persond injury tort or wrongful deeth claimants, but rather with
garden-variety creditors of a bankruptcy estate. More significantly, however, Congress certainly
envisioned the different treatment of persond injury tort claimants from other types of creditors when it
enacted 28 U.S.C. 8§ 157(b)(2)(B), 28 U.S.C. § 157(b)(5), and 28 U.S.C. § 1411(&). In other
words, interpreting Langenkamp in the way G-I Holdings suggests would eviscerate and nullify these
provisons specificaly enacted by Congress to preserve the jury trid rights of persona injury tort and
wrongful death clamants. 28 U.S.C. § 1411(a) makes clear that nothing in title 11, such asfiling a
clam againg the estate pursuant to 8 501 of the Code, does not affect any right to tria by jury that an
individua has under applicable nonbankruptcy law, such as the Seventh Amendment to the United
States Condtitution.
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to ensure equitable trestment among creditorsand to prevent early exhaugtion of the fund.” (G-I Br., pg.
47). Thisargument is equaly unavailing for at least two reasons.  Firgt, no concrete showing has been
made that a “limited fund” exigs. Although the Committee opines that G-I Holdings is in essence an
insolvent entity, counse for G-I Holdings submits that equity will exigt in the Company after al rightful
dams are paid. Second, the two main cases cited by G-I Holdings in support of this postion are

ingppositeto the matter pending before the Court. See generaly Hornor v. Henning, 93 U.S. 228 (1876);

Sonev Chisolm, 113 U.S. 302 (1885).

InHornor, the United States Supreme Court was caled upon to interpret aCongressiond statute
authorizing the formation of corporations within the Digtrict of Columbia. With respect to the liability “ of
the stockholders and of the trustees who manage these corporations,” the statute provided asfollows. “‘[i]f
the indebtedness of any company organized under this act shdl a any time exceed the amount of itscapita
stock, the trustees of such company assenting thereto shdl be persondly and individudly liable for such
excess to the creditors of the company.’” 1d. at 229 (citation omitted). The discrete issue before the
Supreme Court concerned whether a angle creditor of the corporation, among many, could assert a
Separate action at law soldly for his or her own benefit and recover ajudgment againgt the trustees. 1d. at
230. The Supreme Court held, inter alia, that the trusteeswho agreed to “ anincrease of the indebtedness
of the corporation beyond its capital stock are to be held guilty of aviolationof thar trust” and this liability
“condtitutes a fund for the benefit of dl the creditors who are entitled to share in it, in proportion to the
amount of their debts, so far as may be necessary to pay these debts.” 1d. at 232.

Based upon this dynamic, the Supreme Court concluded the “remedy for this violation of duty as

trustees is in its nature appropriate to a court of chancery.” 1d. Proceeding in a court of equity, the
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Supreme Court opined, “avoidsthe injustice of many suitsagaing defendantsfor the same liahility, and the
greater injudice of permitting one creditor to absorb dl, or avery unequa portion, of the sum for which

thetrusteesareliable” 1d. SeedsoSonev. Chisoim, 113 U.S. 302, 306-09 (1885) (holding that asngle

action in equity is gppropriatein a lawsuit againg the directors of a corporation pursuant to statute when
the debts of the corporation exceed the value of capita stock where the intent of the statute is that the
directors liability shdl be for the “common benefit” of dl interested parties).

G-I Holdings attempts to andogize these “limited fund” cases to this matter by arguing that Snce
a limited fund of assets to pay asbestos damants exids, equitable considerations militate in favor of
consolidating the 150,000 individud actions into a sngle proceeding in equity, wherejury trid rights did

not traditionaly exist. Asnoted, thisanalogy mugt fall for severd reasons. Firg, unlike the Hornor and

Chisolm decisions, the asbestos-related persond injury actions do not arise pursuant to an explicit Satute
governing the liability of trustees and directors of an insolvent company. Second, G-I Holdings does not
dand in a pogtion of trust in relaion to the clamants aleging persond injuries due to asbestos exposure.
Third, the numerous asbestos-rel ated personal injury dams confronting G-1 Holdings are not premised on
the “same lidbility,” that is, multiple personal lighility based onaangle occurrence (i.e., breach of a atutory
formula).

Consequently, this Court concludes that the asbestos claimants do in fact possessjury trid rights
under the Seventh Amendment to the United States Congtitution for purposes of liquidating their
respective clams againg the G-I Holdings bankruptcy edtate.

Nevertheless, bankruptcy court jurisdiction over the claims alowance process is distinct from

liquidationfor purposes of didribution. Inre Standard Insuléions, Inc., 138 B.R. 947, 953 (Bankr. W.D.
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Mo. 1992). The dlowance or disdlowance of a clam is not identicd to the liquidation of a clam for
purposes of digribution. 1d. at 954. A jury trid is not required for an action at law “if it is closdly
intertwined with daims alowance proceedings unique to bankruptcy law.” Id. at 952. In other words,
while creditorsof abankruptcy estate cannot be divested of ther jury trid right for determining the ultimate
extent and vaue of their persond injuries for purposes of distribution, creditorsare not entitled to ajury
trid in an estimation proceeding under 8§ 502(c) when the purpose of the proceeding is to determine the
alowance or disallowance of clams against the bankruptcy edtate.
ii. Whether The Asbestos Claimants Have Jury Trial Rights Arising By Statute
Inaseparate argument, G-I Holdings assertsthat not only do the asbestos claimants not have jury
trid rights for purposes of estimation, they adso do not possessjury trid rightsfor purposes of distribution.
(G-I Br., pg. 30). Asprevioudy noted, G-I Holdings argues that the ashestos claimants have no statutory
rights to jury trid based upon the intricate interplay between 28 U.S.C. § 1411(a), 28 U.S.C. §
157(b)(2)(B), 28 U.S.C. § 157(b)(5), and § 502(c) of the Bankruptcy Code. Before turning to the
specific arguments raised by G-l Holdings in thisregard, it isfirst necessary to note the precise language
of the statutory sections under consideration.
First, 28 U.S.C. § 1411 provides asfollows:
(8) Except as provided in subsection (b) of this section, this chapter and
title 11 do not affect any right to trid by jury that an individua has under
gpplicable nonbankruptcy law withregardtoa persond injury or wrongful

death tort daim.

(b) Thedidtrict court mayorder the issues ariang under section 303 of title
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11 to be tried without ajury.®
[28 U.S.C. § 1411 (West 2004)].
Second, 28 U.S.C. § 157(b) addresses the jurisdictiond parameters of bankruptcy courts and
providesin relevant part asfollows:

(b)(2) Bankruptcy judges may hear and determine dl cases under title 11
and dl core proceedings arigng under title 11, or arising in a case under
titte 11, referred under subsection (&) of this section, and may enter
appropriate orders and judgments, subject to review under section 158
of thistitle

(2) Core proceedings include, but are not limited to —

(B) dlowance or disdlowance of clams againgt the edtate or
exemptions from property of the estate, and estimation of claims
or interestsfor the purpose of confirming a planunder chapter 11,
12, or 13 of titte 11 but not the liquidetion or estimation of
contingent or unliquidated persond injury tort or wrongful desth
clams againgt the estate for purposes of distribution in a case
under title 11.

[28 U.S.C. § 157(b)(1) and (b)(2)(B) (West 2004)].%2
Third, 28 U.S.C. § 157(b)(5) provides asfollows:

The digtrict court shall order that persona injury tort and wrongful desth
dams shdl be tried in the digtrict court in which the bankruptcy caseis

31Section 303 of the Bankruptcy Code governs the commencement of and outlines procedures
in an involuntary title 11 case.

32The argument advanced by G-I Holdings also implicates 28 U.S.C. § 1334(a) and (b).
Section 1334(a) provides asfollows: “[€]xcept as provided in subsection (b) of this section, the digtrict
courts shdl have origind and exclusive jurisdiction of al casesunder title 11.” See 28 U.S.C. §
1334(a) (West 2004). Section 1334(b) provides as follows: “[n]otwithstanding any Act of Congress
that confers exclusive jurisdiction on acourt or courts other than the district courts, the digtrict courts
shdl have origind but not exclusive jurisdiction of dl civil proceedings arisng under title 11, or arisingin
or related to cases under title 11.” See 28 U.S.C. 8§ 1334(b) (West 2004).
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pending, or in the digtrict court in the digtrict in which the claim arose, as
determined by the district court inwhich the bankruptcy caseis pending.

[28 U.S.C. § 157(b)(5) (West 2004)].

Based onitsown interpretation of these statutory provisons, G-I Holdings submits that “[€]ven if
this court were to decide asbestos personal injury damantshave aright to ajury trid with respect to their
dams. .. 28 U.S.C. § 1411(a) does not preserve that right whenadebtor seeksto estimatefor purposes
of digribution its asbestos personal injury dlams.” (Response to Sur-reply of Official Committee of
Asbestos Claimants and Legal Demand Representative to Application of G-I Holdings for Order
Pursuant to 11 U.S.C. 8§ 502(c) Establishing Method to Liquidate Asbestos Claims, pgs. 37-
38)(hereinafter “G-1 Sur-reply Br.”). According to G-I Holdings, Congress specificdly “carved out
edimationfor purposes of digribution” fromthe reachof 28 U.S.C. § 1411(a). Thedatutory “ carve-out,”
G-1 Holdings contends, arises by operation of 28 U.S.C. § 157(b)(2)(B). (G-I Sur-reply Br., pgs. 37-
38). As G-l Holdings submits, “by enacting 28 U.S.C. § 157(b)(2)(B), Congress showed it had no
intention of alowing jury trids when courts need to estimate personal injury and wrongful death actions for
digtribution purposes.”  (Reply to Objection of Official Committee of Asbestos Claimants and Legal
Demand Representative to Application of G-1 Holdings for Order Pursuant to 11 U.S.C. 8 502(c)
Establishing Method to Liquidate Asbestos Claims, pg. 47)(hereinafter “G-1 Reply Br.”)(emphadsin
origind).

The argument advanced by G-I Holdings proceeds as follows:

28 U.S.C. § 1411, by itsterms, does not have any language granting jury
trids. Rather, it only prevents title 11 of the United States Code and

Chapter 87 of title 28 of the United States Code from teking away any
jury trid right a persond injury claimant has. 28 U.S.C. 8 157(b)(2)(B)
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isinChapter 6 of titte 28 and expresdy providesfor estimationof persond
injury damsfor digtribution purposes. Therefore, 8 1411 doesnot negate
Congress provison in Chapter 6 of title 28 for estimation of personal
injury clams for distribution purposes.

[(G-I Br., pg. 7).]

Thus, because § 157(b)(2)(B) is in a separate chapter (Chapter 6) of title 28 from § 1411(a)
(Chapter 87), G-I Holdings maintains that 8 1411(a) “does not bar 28 U.S.C. § 157(b)(2)(B) from
cresting or recognizing the court’'s power to estimate persond injury and wrongful death claims for
distribution purposes without ajury.” (G-1 Br., pg. 30). In addition, G-I Holdings argues as follows:

Accordingly, Congress enactment of 28 U.S.C. § 157(b)(2)(B) by itsdlf
shows Congressdid not intend asbestos clamants to have jury trid rights
when their claims are estimated for distribution purposes . . .. This
conclusion is further supported by the language of 28 U.S.C. § 1411
whichpreventstitle 11 of the United States Code fromdepriving asbestos
clamants of jury trids, but does not prevent Chapter 6 of title 28 of the
United States Code (the chapter containing 8§ 157(b)(2)(B)) from
depriving alitigant of ajury trid.

[G-I Br., pg. 31].
Further, G-1 Holdings reconciles these two statutory provisons in the following manner:

Accordingly, G-I [Holdings] pointed out that the estimation of persona
injury and wrongful deeth daimsreferredtoin28 U.S.C. § 157(b)(2)(B)
isin Chapter 6 of title 28, not Chapter 87. It defies common sense and
any vdid rule of dtatutory construction to interpret section 1411 to
overrule a smultaneoudy enacted statute (28 U.S.C. § 157(b)(2)(B))
whichprovidesfor estimation of personal injury and wrongful deathdams
for digtribution purposes. The only sensible interpretation reconciles the
two provisons. Namely, section 1411 prevents title 11 from depriving
individuds of jury trid rights they could have outsde bankruptcy, except
when it interferes with estimation. Otherwise, section 157(b)(2)(B)’s
referenceto the estimation of personal injury and wrongful deathdamsfor
digtribution purposes, is a reference to something that cannot occur.
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[(G-I Reply Br., pgs. 39-40)].

In responseto G-I Holdings' s arguments, the Committee contends that § 157(b)(2)(B) is merely
a “definitiond provison” which, contrary to the contentions of G-I Holdings, does not provide for the
esimation of persona injury and wrongful death daims for distribution purposes. (Sur-reply of the
Official Committee of Asbestos Claimants to Debtors Application for an Order Establishing a
Method for Liquidating Asbestos Claims and to Debtors' Motion for Order Fixing Final Date for
Filing Proofsof Claim, pg. 37)(hereinafter “Comm. Sur-reply Br.”). Instead, the Committee avers that
esimationis provided for by 8 502(c) of the Code, and snce 8 502(c) iswithintite 11, 28 U.S.C. § 1411
operates to preserve and protect the ashestos clamants rightsto jury trid. (Comm. Sur-reply Br., pg.
37). Therefore, according to the Committee’s interpretation, 8 157(b)(2)(B) does not affect its
condtituency’sright to jury tria as guaranteed by 28 U.S.C. § 1411.

The Legd Representative concurs with the Committee' s postion on thisissue, and advancesthe
following four argumentsin favor of the interpretation that 28 U.S.C. § 1411(a) acts to preserve all tort
cdamants jury trid rights.

Firg, despite [G-1 Holdings s references to “estimation” and to 28
U.S.C. 8§ 157(b)(2)(B) in its gpplication, [G-1 Holdings] does not in fact
propose any sort of estimationat dl. Because, by [G-1 Holdings s| own
admission, the processit proposesis not an estimation, it necessarily fdls
outsdeof 28 U.S.C. 8§ 157(b)(2)(B). Thus, [G-I Holdings] cannot argue
that 8 1411(a) does not preserve jury trid rights of present and future
clamants.

Second, even assuming that [G-I Holdings] was proposing an estimation
of claims, the estimation would have to proceed under 11 U.SC. §
502(c), whichisclearly part of and contained intitte 11. The process [G-

| Holdings] proposes would therefore be a proceeding fdling within the
plain language of § 1411(a), which preserves aclamant’ sright to ajury
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trid.

Third, even though 8§ 157(b)(2)(B), as a jurisdictiond provision, is not
technically part of title 11, this section literaly has no utility outside of title
11. Infact, the estimation process referenced in 8 157(b)(2)(B) relates
solely to proceedings that occur under title 11 relating to the restructuring
of debtor-creditor relations. As 8 157(b)(2)(B) can only apply in the
context of title 11, [G-l Holdings] cannot credibly argue that §
157(b)(2)(B) works to divest present and future clamants of their
datutory right to ajury trid in bankruptcy.

Fourth, in kegping with the tenets of basic statutory construction, 88
157(b) and 1411(a) must beread in pari materia to guarantee the right
toajury trid inan Article 1l court . . . .

[(Legal Rep. Br., pgs. 25-26)].

The extent of a bankruptcy court’s jurisdiction is delineated in 28 U.S.C. § 157(b) and (¢). See
generdly 28 U.S.C. § 157(b) and (c) (West 2004).% Pursuant to § 157(b), the bankruptcy court “may
hear and determine dl cases under title 11" and dl “core’ proceedings arising under or arising in a case
under title 11. 28 U.S.C. 8 157(b)(2) (West 2004). Conversdly, “if the pending matter is classified asa

non-core proceeding ‘thet isotherwiserelated to [a] case under title 11, jurisdictionis more limited inthat

abankruptcy judge ‘may hear’ but not determine the matter.” Inre Dow Corning Corp., 215 B.R. 346,

351 (Bankr. E.D. Mich. 1997) (quoting 28 U.S.C. § 157(c) (West 2004)). If aproceeding is classified
as “non-core,” the bankruptcy court’srole isto “submit proposed findings of fact and conclusions of law

to the district court.” 28 U.S.C. § 157(c)(1) (West 2004). Inturn, thedigtrict court “shal” enter any find

3328 U.S.C. § 157(a) permits the district court to refer cases and proceedings to the
bankruptcy court. This tatutory section provides as follows. “[€]ach digtrict court may provide that
any or dl cases under title 11 and any or dl proceedings arising under title 11 or arising in or related to
acase under title shal be referred to the bankruptcy judges for the digtrict.” 28 U.S.C. § 157(a) (West
2004).
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order or judgment “ after consdering the bankruptcy judge's proposed findings and conclusions and after
reviewing de novo those matters to which any party has timely and specificdly objected.” 1d.

The dams alowance process, which is governed by § 502 of the Bankruptcy Code, is unique to

the bankruptcy forum. 1nre Dow Corning Corp., 215B.R. at 352. Assuch, it isgenerally accepted that

this daims alowance process congtitutes a core proceeding under 28 U.S.C. 8157(b)(2)(B). Id. Seedso

Pepper v. Litton, 308 U.S. 295, 304 (1939) (holding that the jurisdiction of the bankruptcy court is

exdusve of dl other courts with respect to the allowance and disallowance of clams); Southeastern

Sprinkler Co. v. Meyertech Corp. (In re Meyertech Corp.), 831 F.2d 410, 417 (3d Cir. 1987) (noting

that the process of dlowance or disalowance of dams againg the estate is a core proceeding); Buena

Vida Tdevison v. Addphia Communications Corp. (In re Ade phia Communications Corp.), 307 B.R.

404, 418 (Bankr. SD.N.Y. 2004) (“*Because nothing is more directly at the core of bankruptcy
adminidration. . . thanthe qudificationof dl lidilities of the debtor, the bankruptcy court[* |s determination
whether to dlow or disdlow aclam isa core function”) (citation omitted).

Although the dams dlowance process is specificdly included as a core proceeding pursuant to 28
U.S.C. § 157(b)(2)(B) for the purposes of plan confirmation, the same cannot be sad for the
“liquidationor estimation of contingent or unliquidated persona injury tort or wrongful deathdams against
the estate for purposes of distributioninacaseundertite 11.” 28 U.S.C. 8§ 157(b)(2)(B) (West 2004)
(emphases added). That is, if this Court gpproves an estimation proceeding with the am of determining
voting shares in the Chapter 11 plan confirmation process, such a proceeding falls within the core

jurisdictionof this Court. See28 U.S.C. §157(b)(2)(B) (West 2004); In re G-1 Haldings Inc., 295 B.R.

a 218. If, on the other hand, this Court approves an estimation proceeding with the intended goa of
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liquidating contingent or unliquidated personal injury tort or wrongful desth clams againg the estate for
digtributiond purposes, as G-1 Holdings proposes, such a proceeding would fdl within the non-core

“related to” jurisdiction of the Court. See In re Combustion Eng'g. Inc., 391 F.3d 190, 225 (3d Cir.

2004) (“Cases under title 11, proceedings arising under title 11, and proceedings arisng in a case under
title 11 are referred to as ‘ core’ proceedings, whereas proceedings ‘related to' a case under title 11 are

referred to as ‘non-core’ proceedings’) (citing Binder v. Price Waterhouse & Co. (In re Resorts Int'l,

Inc.), 372 F.3d 154, 162 (3d Cir. 2004)). In such a case, and in accordance with the directives of the
Didtrict Court, this Court would conduct the estimation proceedinginthe firg instance and thereafter would
submit proposed findings of fact and conclusions of law to the Digtrict Court for the entry of afind order,
al in accordance with 28 U.S.C. § 157(c). See 28 U.S.C. § 157(c) (West 2004).

The conclusion that the clams adlowance or estimation process is separate and digtinct from the
liquidation or estimation of contingent or unliquidated persond injury tort or wrongful deeth clams for
purposes of digtribution only serves to further complicate the issue. If the Court were to approve an
esimation proceeding for purposes of plan confirmation and thereafter during the estimation process
disdlows a paticular daimor estimatesthe damat $0, doesthis by definition conditute a“liquidation” of
the particular dam? * Courtsthat have addressed thisissue have devel oped two generd gpproaches, giving
the exception a broader or narrower scope depending on the meaning they attribute to “liquidation or

estimation” as provided for in 28 U.S.C. § 157(b)(2)(B). SeeInre UAL Corp., 310 B.R. 373, 379-83

(Bankr. N.D. I1I. 2004) (describing the two approaches adopted by courts on thisissue).
On one hand, courtsinterpreting the 8 157(b)(2)(B) exception broadly “ start withthe proposition

that any disallowance of a persond injury dam is a liquidetion.” 1d. at 379 (emphess added). For
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example, inlnre ScheppsFood Stores, Inc., 169 B.R. 374, 377 (Bankr. SD. Tex. 1994), the Bankruptcy
Court for the Southern Digtrict of Texas held the § 157(b)(2)(B) persona injury exclusion prevented the
court from disalowing a dam based on a state statute of limitations defense * because to do so would

effectivey liquidate the cdlam for purposes of didribution.” Moreover, in In re UNR Indudtries, Inc., 74

B.R. 146, 148 (D. N.D. 1ll. 1987), the United States Didtrict Court for the NorthernDidrict of Illinois held
that the bankruptcy court could not decide a summary judgment motionwithrespect to a creditor’s clam
agang the bankruptcy estate because aresolutionagaing the creditor could serveto findly adjudicatethe
creditor’ sclam onthe meritsfor purposes of distribution. 1nso holding, thedistrict court stated asfollows:

UNR [the debtor] repestedly assures the court it seeks to disdlow the
Martin dam only to confirm a plan. However, despite UNR’s stated
intention, the motion itsdlf directly impacts Martin's persond injury daim.
An absolute defense will be tested againg Martin’ sdam. If acourt grants
UNR summary judgment, Martin’sdamwill be disallowed and he will be
denied adidribution from the estate. That find judgment would be afar
cry from merdy esimaing the vaue of an asserted claim in order to
produce aworkable reorganization plan. True, a decision dso will help
UNR confirm a plan by assessing the viability of UNR's defense.
However, UNR cannot limit a decison’s scope by fiat. Rather, the
judgment will have the dud effect of hdping to confirmaplanand binding
UNR and Martinfor the purposes of digtribution. Otherwise, thedecision
would be a purdy advisory opinion on the merits of the contract
specification defense.

[74 B.R. a 148 (emphasisin origind)].
In contrast to this broad view of the personal injury exception, courts interpreting the excluson
narrowly hold the phrase “liquidation or estimation” asinvolving only a determination of the amount of a

dam, and not adeterminationof the legd vdidity or enforcesbility of the dam. Seelnre UAL Corp., 310

B.R. a 379; In re Dow Corning Corp., 215 B.R. a 356 (“[A] liquidated debt isone that ‘ has been made
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certain asto amount due by agreement of the parties or by operation of lawv' and that ‘the concept of a

liquidated debt relates to the amount of liability, not the existence of liaaility’”) (quoting United Statesv.

Verdunn, 89 F.3d 799, 802 (11th Cir. 1996)). Courts utilizing this narrow interpretation, then, adhereto
a subtle digtinction and hold that a daim is liquidated when its vaue is capable of ready ascertainment,
irrepective of whether the vdidity of the dam isin dispute. 215 B.R. at 359. For example, in Inre

Standard Insulations, Inc., the United States Bankruptcy Court for the Western Didrict of Missouri held

it had jurisdiction to conduct a threshold inquiry on the limited issue of whether persond injury clamants
had dlowable dams as a matter of law, so long as the court stopped short of liquidating the daims it
deemed dlowable. 138 B.R. at 950-51.

In reaching this conclusion, the court in In re Standard Insulations, Inc. Sated asfollows: “[flrom

the plain language of 8 157, the bankruptcy court’ sjurisdictionto reduce a persond injury damto adollar
vaue is limited, but it does not appear that 8 157(b)(2)(B) is intended to limit the authority to determine
the vdidity of dams agang the estate.” 1d. a 954. Therefore, if aparticular clam is not dlowed as a

matter of law, thenthereisno need for it to be liquidated or estimated. 1d. (dtinglnre Chateaugay Corp.,

111 B.R. 67, 75 (Bankr. SD.N.Y. 1990), &f'd, 130 B.R. 403 (S.D.N.Y. 1991)). Thecourtin Inre

Chateaugay Corp. summarizedthe narrow reading of the 8 157(b)(2)(B) exclusionary clauseinthismanner:

Section 157(b)(2)(B)’s conferring of jurisdiction over proceedings
invalving the dlowance or disallowanceof damsto the bankruptcy courts
can be read in harmony withthe Code’ s coextensive proscription against
a bankruptcy court’s liquidation or estimation of personal injury tort or
wrongful death dams. Although 8§ 157(b)(2)(B) restricts a bankruptcy
court’s power to liquidete or estimate personal injury tort or wrongful
deathdamsfor purposes of digribution, itimposesno corollary restriction
upon a bankruptcy court’s ability to disallow such dams in the firg
ingtanceif they are not susainable a law. Allowing or disadlowing dams
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isclearly aseparate and digtinct functionfromliquideating or estimating that
dam. Had Congress meant to deny any jurisdiction whatsoever to the
bankruptcy court to disalowdamsbased onthe mantraof personal injury
tort or wrongful death, it could have said so; but it did not . . . .

Simply because the underlying basis of the clam a issue sounds in

persona injury tort or wrongful death does not deprive the bankruptcy

courts of jurisdiction to make an initid determination on issues that are

only tangentidly related to the actua physcad event causing the persond

injury tort or wrongful deeth aspect of the clam.

[111 B.R. & 73-74, 75-76 (emphasesin original)].

After reviewing the divergent approaches to the § 157(b)(2)(B) exclusonary clause, this Court

believesthe narrow reading ismost appropriate to adopt in this matter. The narrower interpretationof the
persona injury excluson “advances the efficient resolution of clams and avoids placing unnecessary

burdens onthe didtrict court.” Inre UAL Corp., 310 B.R. a 381. Having the bankruptcy court determine

the vdidity of adamas amatter of law during the alowance phase will prevent the digtrict court frombeing

inundated with hundreds, if not thousands, of additiona motionsand jury trids. Id. at 381 (quoting Inre

Schepps Food Stores, Inc., 169 B.R. at 378 n.5). “Thetoll of such abacklog on the [d]igtrict [c]our] ],
thelitigants and thetimely administration of bankruptcy casesisnot a pleasant thought,” especidly inacase

involving masstort persond injury daims. 1n re Schepps Food Stores, Inc., 169 B.R. at 378 n.5.

Second, interpreting the personal injury exclusonnarrowly — thus removing from bankruptcy court
jurisdiction disputes over the vauationof daims againg the estate but not disputes over their legd vaidity

—is conggent with other related jurisdictiona provisions contained withintitle 28. 1n re UAL Corp., 310

B.R. a 381. 28 U.S.C. 8 157(b)(5) explicitly provides for and requires “that persond injury tort and

wrongful deathdaims shdl be tried in the digtrict court in which the bankruptcy caseispending....” 28
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U.S.C. 8157(b)(5) (West 2004). Section 157(b)(5) guaranteesthat when a persond injury or wrongful

deathdamant isentitiedto ajury trid, the trial will be conducted by the didrict court. Inre Dow Corning

Corp., 215B.R. at 360. Further, and asprevioudy noted, 28U.S.C. § 1411(a) providesthat title 11 does
“not affect any right to tria by jury that an individua has under gpplicable nonbankruptcy law with regard
to apersond injury or wrongful death tort claim.” 28 U.S.C. § 1411(a) (West 2004).3*

Far from being an academic digression, the competing estimation motions require this Court to
gynthesize § 502(c), 8 157(b)(2)(B), 8 157(b)(5), and 8§ 1411(a). For the following reasons, this Court
disagreeswithG-1 Holdings sconclusonthat 8 157(b)(2)(B) deprives asbestos damantsof jurytrid rights
because this section is contained within Chapter 6 of title 28 of the United States Code, and not Chapter
87 of title 28. Rather, these admittedly complex provisons can be harmonized without offending the
guarantess of jury trid contained within the Seventh Amendment to the United States Congtitution and 8
1411(a).

Section 502(c) of the Bankruptcy Code serves as the catayst for the estimation process by
mandating estimationfor purposes of alowance when liquidating any contingent damswould unduly delay
the adminigrationof the case. See11 U.S.C. 8 502(c) (West 2004). The 8 157(b)(2)(B) persond injury
excluson prevents a bankruptcy court from addressing only certain aspects of the clams alowance
process, namdy, fixing the vdue of a dam for purposes of didribution. It does not limit a bankruptcy

court’s ability to address substantive issues regarding the vdidity of dams againg the estate as a matter

3As an additiond justification for adopting the more narrow approach to the § 157(b)(2)(B)
excluson, nothing in the legidative higtory indicates that the persond injury jurisdictiond provisons
“were intended to limit bankruptcy court jurisdiction over persond injury claims beyond removing the
trid of those damsto the digtrict court.” Inre UAL Corp., 310 B.R. at 382.
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of law. Thus, asthe court recognized in In re Dow Corning Corp., “[t]he sole intent of the exclusonary

clauseisto protect a persond injury damant’ sright to trid if that right isshownto exist.” 215B.R. at 360.
Sonificantly, then, should G-I Holdings chdlenge the legd vdidity of any damor dass of dams during the
estimation proceeding, which this Court will decide, any such claims chalenge may condtitute a core
proceeding or possibly anon-core related to proceeding under 28 U.S.C. 8 157(c)(1) to the extent that

the objectionwould result in the disdlowance of any particular dlam. See In re Combustion Eng'g. Inc.,

391 F.3d at 226 (“The usud articulationof the test for determining whether acivil proceeding isrelated to
bankruptcy iswhether the outcomeof that proceeding could conceivably haveany effect onthe estate
being administered in bankruptcy . . . . Anactionisrelated to bankruptcy if the outcome could dter the
debtor’s rights, liahilities, options, or freedom of action (either positively or negatively) and which in any

way impactsuponthe handling and adminigtration of the bankrupt estate”) (quoting Pacor, Inc. v. Higdins,

743 F.2d 984, 994 (3d Cir. 1984) (emphasisin origind). See dso Inre UAL Corp., 310 B.R. at 383

(noting thet even if adam objection chdlenging the legd vaidity of a personal injury daim were not within
the core jurisdiction of a bankruptcy court, a bankruptcy court “would nevertheless have non-core
jurisdiction to consider the objection under 8 157(c)(1), based on the objection being ‘related to’ the
debtors bankruptcy cases’). Insuchacase, this Court would hear the clamsobjection in thefirst instance
and then submit proposed findings of fact and conclusions of law to the Digtrict Court for the Didtrict Court
to review de novo and enter afind order. See 28 U.S.C. § 157(c)(1) (West 2004) (providing that in a
non-core proceeding, “the bankruptcy judge shdl submit proposed findings of fact and conclusons of lawv
tothedidrict court, and any fina order or judgment shdl be entered by the digtrict judge after congdering

the bankruptcy judge' s proposed findings and conclusions and after reviewing de novo those mattersto
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which any party has timely and specifically objected). While 28 U.S.C. § 157(b)(5) requiresthe district
court to order persona injury tort and wrongful desth clams betried in that court, 8 157(b)(5) does not

affect pretrial proceedings. Inre UAL Corp., 310 B.R. at 383; 28 U.S.C. 8 157(b)(5) (West 2004).

Consequently, this Court has jurisdiction to determine any dams objections that G-1 Holdings may assert
during the course of the estimationproceedings. The only question at that timewould bewhether thisCourt
could enter afind order or propose findings of fact and conclusions of law to the Didtrict Court.

Further, if a bankruptcy court determines that a personal injury tort or wrongful death clam is
alowable as amatter of law, 8 157(b)(2)(B) preventsthe bankruptcy court fromvauingthe dam. At this
juncture, 8 157(b)(5) and § 1411(a) direct wheresuchavauaionisto take place and by what procedure

—ajury trid in the didrict court. Inre Dow Corning Corp., 215 B.R. a 360 (“[I]f a persona injury

damant isentitled to the enumerated formof process— atrial — then [§ 157(b)(5) and § 1411(a)] specify
where that processis to take place — the district court”). “Of course, neither § 1411(a) nor 8 157(b)(5)
means that a persond injurydammustbetried.” 1d. For example, the summary judgment process “will
serve to weed out those clams which do not prevent a genuine issue of materid fact, and for which the
debtor is entitled to judgment as amatter of law.” 1d. By placing this responghbility with the bankruptcy
court in the first ingtance, the debtor will be able to dispense withthose damsthat it believesare meritless
in a somewhat expeditious fashion, which in turn will lessen the financid burden upon the debtor and
prevent G-1 Holdings from experiencing what it describes as the “law of large numbers’ and “bundling.”
G-l Holdings sinterpretation that 8 157(b)(2)(B) can prevent apersona injury tort clamant from
having ajurytria appearsirreconcilable againg § 157(b)(5) whichafirmatively acknowledgesthat any jury
trial must be adjudicated by the district court. Section 157(b)(5) was enacted at the sametime as §
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157(b)(2)(B), and it is doubtful that Congress would enact such conflicting provisons— one intended to
deprive asbestos-related personal injury daimantsof jury trias during an estimation process for purposes
of digribution, and one specidly recognizing the possbility of a jury trial for a personal injury tort or
wrongful deeth claim. Section 157(b)(5) “unequivocally states that the forum for trying apersonal injury

tort or wrongful death daim is limited to the didtrict court.” In re Chateaugay Corp., 111 B.R. a 76

(emphagsinorigind). On the other hand, “there isno such proscription for summarily digposing of cams
whichhave no bassinlaw, for instance, pursuant to 12(b)(6) or 56 of the Federal Rulesof Civil Procedure
... Whereatrid would not be necessary.” 1d. Therefore, afinding that a particular claim is subject to
disdlowance as amatter of law “is not tantamount to a determination on the merits of the persond injury
tort or wrongful death dam.” Id. To the contrary, however, “a threshold finding that the clam is
sugtainable asa matter of law leavesit open for trid esawhere for *liquidationor esimation’ for purposes
of digribution.” 1d. at 76-77. Asprevioudy noted, depending upon the nature of the claim objection filed
by G-I Holdingsin the future, suchan objection could fdl within the ambit of this Court’ s core jurisdiction;
but at the very leadt, even if not a core proceeding, this Court would ill properly have jurisdiction over

the objection as a non-core matter related to the bankruptcy case. Inre UAL Corp., 310 B.R. at 383.

Based upon this Court’ s conclusions that the asbestos claimants have not been deprived of ther
condtitutiond or statutory rights, or both, to jury trid, this Court will exercise its discretion and not approve
the Matrix and the Claims Liquidation Procedures proposed by G-I Holdings based upon their failure to
provide the asbestos clamants with this sgnificant right. Moreover, in addition to the absence of a
provison providing for jury trid rights, other judtifications exist for disgpproving of the Matrix and the

Clams Liquidation Procedures.
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B. Procedural Deficiencies Inherent In The Matrix And The Claims Liquidation
Procedures Proposed By G-I Holdings

i The Claims Liquidation Committee

Section?2.1 of the ClamsLiquidationProcedures provides that the“ Clams LiquidationCommittee”
“shall be appointed by G-1 Holdings and approved by the Bankruptcy Court.” While the Code is slent
asto the manner inwhichunliquidated or contingent daims should be estimated, G-I Holdings has not cited
any persuasive authority permitting a bankruptcy court to delegatethis authority to anonjudicia entity.®
To the extent G-I Holdings advocates a process to actudly liquidate, rather than estimate, its asbestos
lidhility, as previoudy noted suchaprocess would congtitute a non-core proceeding pursuant to 28 U.S.C.
§157(b)(2)(B). Insuch cases, congressond intentisclear: “the bankruptcy judge shal submit proposed
findings of fact and conclusions of law to the didrict court,” and any find judgment or order shdl emanate
fromthe didtrict court judge“ after condderingthe bankr uptcy judge’ sproposed findings and conclusons’
under de novo review. See28U.S.C. §157(c)(1) (West 2004) (emphasesadded). Thus it iswithin the
sole province of the bankruptcy court to submit proposed findings of fact and conclusions of law to the
digtrict court.

Even if, assuming arguendo, the bankruptcy court has the ability to create such a committee and
then delegate Sgnificant respongbility to this non-judicid entity pre-confirmation, any conclusions reached
by this body would still be subject to de novo review by the district court in accordance with 28 U.S.C.

§157(c). However, the ClaimsLiquidation Procedures proposed by G-I Holdingsoffend thisjurisdictiona

%In fact, Federa Rule of Bankruptcy Procedure 9031 explicitly precludes the bankruptcy court
from appointing specid mastersin cases and proceedings under title 11. See Fed. R. Bankr. P. 9031
(West 2004) (“Rule 53 F.R. Civ.P does not apply in cases under the Code”).
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process intwo ways. Fird, Section 5.5 of the Clams Liquidation Procedures explicitly states that any
decisonby the CLC withrespect to a particular damant’ salowed amount “ shdl not be overturned unless’
the Artide 11 court determinesthe CLC's decison was “arbitrary or capricious” Simply put, this Court
cannot approve an estimation or liquidation procedurethat displaces a standard of review established by
Congress. Second, and equally troubling, isthat Section 5.5 of the Clams Liquidation Procedures only
permits two discrete conclusons of the CLC to be objected to and reviewed; namdy, (1) a finding of
disdlowance based on the falure to satisfy medicd criteria and (2) the Scheduled Disease category
assigned to a pretriad clamant.

G-1 Haldings apparently recognizes the foregoing deficiencies because its stance on the process
creating the CLC shifted from itsinitid gpplication to itsreply brief. In the “Application of G-1 Holdings
Inc. for Order Pursuant to 11 U.S.C. § 502(c) Establishing Method to Liquidate Asbestos Clams,” G-I
Holdings sates as follows “[t]he Matrix providesfor the gopointment of a Clams Liquidation Committee
(“CLC") comprised of 3 members gpproved by the Bankruptcy Court after notice and hearing.” (G-I
Application, pg. 6). However, initsreply brief, G-I Holdings submits the CLC is gppointed not by the
bankruptcy court, but by the digtrict court. On thisissue, G-1 Holdings states the following:

Inaddition, contrary to the Committee’ sassertions, the ClamsLiquidation
Committee will not be appointed by G-I [Holdings] or the Bankruptcy
Court, but by the Digtrict Court who (if reference withdrawd is denied)
will review the Bankruptcy Court’s decision de novo or treat it as
proposed findings of fact or conclusons of law. While G-I [Holdings|
proposes the candidates, the Didrict Court determines who can serve.
Contrary to the Committee' s assertions, the Didtrict Court has the ability
to gppoint a committee, special master or other entity to assst in the
liquidation of asbestos clams.

[(G-I Reply Brief, pg. 72)].
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Thisshift in positionhighlightsthe deficiency inthe Clams Liquidation Procedures and underscores
this Court’ singbility to appoint aspecid, non-judicid entity for liquidating asbestos-rel ated persond injury
and wrongful death clams prior to confirmation of a plan of reorganization.

ii. The Limitation For Individuals “Occupationally Exposed To GAF Asbestos
Products’

Ascounsd for the Committee noted during the hearing on the motions to establishthe procedures
for estimation, Section3.1(a) of the Claims Liquidation Procedureslimitsallowed damsto cdlamantswho
were “occupationdly” exposed to GAF Asbestos Products (or for a spouse or household member of the
clamant, secondary to such exposure). This delineation excludes classes of asbestos-related personal
injury tort dlamants who did not work with asbestos products or lived with individuals who worked with
asbestos products, but who were nevertheless exposed to and damaged by GAF Asbestos Products
through such means as roof insulation, floor tiling, or walboard in their homes. Whether such categories
of damantsare entitled to recovery under state productsliability law is debatable. Nonetheless, this Court
isloath to approve a process that disregards these claimants and arguably prevents future recovery.

i AmbiguitiesInherent In The Terminology Of The Claims Liquidation Procedures

Severa provisons in the Matrix and the Claims Liquidation Procedures are vague and inexact,
which could conceivably result in confusion, dispute, abuse, and further delay were these procedures
approved by the Court. By way of example, Section 3.1 of the Matrix and the Claims Liquidation
Procedures dtipulates that in order for an individud to have andlowed dam, the daimant must have been
“occupationdly” exposed to GAF Asbestos Products over “some period of time’ on a “regular basis.”

However, the procedures fal to define what condtitutes a“regular basis’ and whet time interva stisfies
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“some period of time.”*® Thus, if an employee worked every other weekend installing asbestos laden
insulation for saverd months, would this employee have a potentidly dlowable dam under Section 3.1?
Itiscertainly easytoimagine that such uncertainties can only create additiond litigationand engender further
delay in the adminigtration of this bankruptcy case.
Further, Section 5.2 of the Matrix and the Claims Liquidation Procedures states the Claims

Liquidation Committee

may impose a reasonable filing fee (which may be refundable or non-

refundable at the CLC' s discretion) to be paid by dl Clamants or any

subset of Clamants whose daims impose an exceptiona cost, such as

clams of exposure to GAF Asbestos Products that are inconsistent with

the timingand location of cdlams previoudy paid or damswhose medica

or exposure evidence is from a sourcethat provided invaid or unreigble

evidence in clams previoudy audited by the CLC.
However, Section 5.2 falsto define what a“reasonable’ filing fee would be and what would congtitute an
“exceptiond cost.” For example, a*“reasonable’ filing fee of $2,000 might dissuade apersond injury tort
damant from pursuing legitimatedams againgt the bankruptcy estate. By way of find example, Section
3.6 of the Clams Liquidation Procedures provides as follows. “[n]othing in these Clams Procedures shdl
preclude the [Clams Liquidation Committee] from contracting with a vendor or another asbestos clams
resolution organization to provide services to the [Clams Liquidation Committee], so long as decisons
about the vdidity, dlowability, and amount of claims are based upon he [s¢] provisons of these Clams

Procedures.” However, the section does not specify what “services’ the contemplated asbestos clams

resol utionorganizationwill provide to the bankruptcy estate, and it is possible that suchan organizationfdls

%As the Committee contends, it may be possible for an individua to contract mesothelioma
from an incidental exposure to asbestos.
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withinthe parameters of § 327 of the Bankruptcy Code,*” whichwould requirethis Court’s prior approval
as a condition precedent to G-I Holdings retaining any professond dams resolution organization. The
record before the Court isglent onwhether such an organization fals under 8 327 of the Code. Further,
unlikethe provisionfor the establishment of the Claims Liquidation Committee, Section 3.6 doesnot afford
ether this Court or the Digtrict Court with sufficient input in the retention of such an organization.

C. The Treatment Of Future Holders Of Asbestos-Related Demands

G-1 Haldings has designated Scheduled Disease Category VIl as “Non-Mdignant 11: Without
Impairment” and set the Scheduled Allowed Amount at $0 for individuds fdling within this category.
Calloquidly referred to as*“ exposure-only plaintiffs,” these individuas demonstrate exposure to asbestos,
but are currently physically unimpaired, as defined by G-I Holdings.  In accordance with the Matrix and
the Clams Liquidation Procedures, Category VII clamants do not receive currently alowable clam
amounts, but are permitted to file subsequent daims showing physica imparment. (G-I Br., pg. 12). Tha
is, “[t]he datute of limitations for clamants faling into this category . . . will be tolled until suchtime as the
damant developsanimpaired non-malignant disease or asbestos-related maignancy.” (G-I Br., pgs. 22-
23).

Severa diginct objections to the treatment of Category VIl cdamants have been raised by the

Committee and the Legal Representative. Firgt, the Committee submits that G-I Holdings' s * scheme for

37Section 327(a) of the Code states as follows: “[€]xcept as otherwise provided in this section,
the trustee, with the court’ s approval, may employ one or more attorneys, accountants, appraisers,
auctioneers, or other professional persons, that do not hold or represent an interest adverse to the
edtate, and that are disinterested persons, to represent or assst the trustee in carrying out the trustee’ s
duties under thistitle” 11 U.S.C. 8§ 327(a) (West 2004) (emphasis added).
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tolling the gatute of limitations is impracticd and unjust.” (Comm. Br., pg. 26). The Committee argues
that in order to qudify for tolling, Category VII clamants “would be required to file extremedy detailed
proofs of dlaim, accompanied by massve documentation about their medica condition, the duration and
intengty of thelr exposure to asbestos, and proof of their exposureto G-1 [Holdings s products. And they
would haveto do this, knowing ful wel that [the] ‘Clams Liquidation Committee’ would autometicaly
liquidate their claims at zero.” (Comm. Br., pg. 26). According to the Committee, “[i]t is utterly
unreasonable to expect tens of thousands of dlamantsto spend severa millionman-hoursand incur massve
codsin marshding dl thisinformation when they have absolutely no incentive to do so. [G-I Holdings ]
proposed tolling of the statute of limitations is nothing but an empty gesture” (Comm. Br ., pg. 26).

Second, the Committee maintains that without a § 524(g)® trust funded in advance to pay future
clams, “therewill be no entity withenough resourcesto ensure future clamants arecovery.” (Comm. Br.,
pg. 26). Without afunded § 524(g) trust to pay future claimants, the Committee opinesthat “those clams
would necessarily be litigated in the tort systlem — the very state courts that G-I [Holdings] asserts have
yidded plantiffs outrageoudy large verdicts.” (Comm. Br., pg. 27). Consequently, the Committee views
G-1 Haldings s “scheme’ for paying future dams as an inevitable “return trip to bankruptcy court by a
reorganized debtor aleging, as G-l [Holdings] dleged in itspetition, that it has been overwhelmed by the
cost of defending asbestos clamsin the tort syssem.” (Comm. Br ., pg. 27).

The Committee summarizesthe thrust of itsobjectionstothe proposed trestment of future damants

3BSection 524(g) of the Bankruptcy Code specificaly authorizes “the bankruptcy court to enter
a sweeping injunction againgt any entity taking legd action to collect a clam or demand that isto be
paid in whole or in part by atrust crested through aqualifying plan of reorganization.” 4 Collier on
Bankruptcy 1 524.07[1] (15th ed. rev. 2003).
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asfaollows

By and large, the objections raised by the L ega Representative to the treatment of future claimants
echo those of the Committee. According to the Lega Representetive, the imposition of a § 524(qg) trust
isindispensable to any confirmable plan of reorganization. (Legal Rep. Br., pg. 9). As presented by the
Legal Representative, it isonly in conjunction with a 8 524(g) trust “that the court can reasonably assure
that a plancomplies with the Bankruptcy Code s confirmation requirements and that the resulting victims
trust is properly funded and structured to pay present and future daimants equaly, thus stisfying the §

524(g) requirementsand judtifying the protections afforded by the channding injunction.” (Legal Rep. Br.,

Stripped to its essentids, [G-I Holdings's| plan for future asbestos
camants is a scheme for disenfranchisng them. By placing enormous
burdens and trapsfor the unwary in their path, G-I [Holdings] hopes that
most future daimants will Smply drop through the cracks. And those
future clamantswho surmounted theseobstacl eswould find that there was
no entity with enough money to pay them. Without a credible
methodology for deding with future asbestos dams, [G-I Holdings' g
liquidation proposal totaly collapses, because no reorganization plan
based on that proposa could ever be confirmed as “feasible.”

The only practical way to handle future asbestos claims s the procedure
that the Committee has proposed to the didtrict court — estimating those
dams by projection from G-I [Holdings 5] [overdl] clams-resolution
history, and funding a § 524(qg) trust to pay future claims as they mature.
In amending § 524(g) in 1994, Congress intended to address the unique
gtuation faced by asbestos debtors and their creditors, specifically
envisoning that the bankruptcy planwould set aside funds to provide for
future clamants. Congress sought, in other words, to ensure adegquate
protection for future asbestos damants in precisgy the circumstances
presently before the Court. A 8 524(g) trust is the mechanism that
Congress designed for this purpose, and it is the only mechanism that
could possibly work.

[(Comm. Br., pgs. 27-28)].
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pg. 8).

G-1 Holdings setsforth several responsesto the objectionslodged by the Committee and the Legd
Representative. Firgt, G-1 Holdings contends that future asbestos-related persond injury ligbilities, if any,
need not be addressed at thistime becauseit is* not proposing a Chapter 11 planand isnot seeking to bind
future dams a this stage of its case through [the] imposition of a permanent injunction.” (G-I Reply Br.,
pg. 21). Second, G-I Holdings suggests that whether a 8 524(g) trust is necessary “will depend on the
outcome of G-I [Holdings s] complaint seeking a declaratory judgment that BMCA has no successor
ligbility for G-1 [Holdings 5] asbestosdams.” (G-I Reply Br., pg. 21).* According to G-I Holdings, if
the Didrict Court of New Jersey determines that Building Materids Corporation of America has no
successor lighility, “a 8 524(g) injunction will be unnecessary and none of 8§ 524(g)’ s other dements will
be necessary.”® (G-I Reply Br., pg. 21). Third, G-I Holdings submits that based uponitsinterpretation
of a decison rendered by the United States Bankruptcy Court for the Didrict of Delaware, Offidd

Committee of Ashestos Personal Injury Claimants v. Sealed Air Corp. (Inre W.R. Grace & Co.), 281

39This successor liahility action is currently pending in the District Court of New Jersey.
Edtablished in 1994, Building Materids Corporation of America (“BMCA”) received subgtantidly all
the assats of GAF's roofing products business and expresdy assumed $204 million of asbestos liability,
with G-I Holdings indemnifying BMCA againgt any additiona asbestos liability. Notwithstanding that
BMCA clamsto have never manufactured any products containing asbestos, the Company has been
named as an additiona defendant in more than one thousand asbestos bodily injury lawsuits againgt
GAF since September, 2000. The clamsfiled by asbestos-related persona injury tort clamants
againg BMCA are premised upon theories of successor liahility or dter ego.

“OAs a corollary, counsd for G-I Holdings has suggested that if meritless claims are removed
from the liquidation or estimation process, a 8 524(g) trust will not be needed because the reorganized
debtor will have sufficient funds to pay its asbestos ligbilities while retaining equity for the shareholders
of the Company.
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B.R. 852 (Bankr. D. Del. 2000), the universe of future demand holders may be greetly contracted, and “it
ishighly unlikely any legd demands have not dready ripened into clams” (G-I Reply Br., pg. 22). The
consequence of this, according to G-1 Holdings, would be that “dl asbestos liability will be dischargegble
and a 8§ 524(g) injunction may be unnecessary under this scenario.” (G-I Reply Br., pg. 22).

Although G-I Holdings argues that any ruling on the estimation motions is premature with respect
to future clamants because it is not proposing a Chapter 11 plan“and is not seeking to bind future clams
at this stage of itscase through impogtion of a permanent injunction,” it is clear that G-1 Holdings believes
the liquidation procedures outlined inthe Matrix and the ClamsLiquidationProcedurescan a so be gpplied
to holders of future demands. (G-I Reply Br., pgs. 21-22) (“Whatever method is ordered by the Court
to liquidate asbestos dams can aso be used to liquidate legal demands (if any), as long as the dlowed
clam amounts are adjusted for deflation and inflation”).

Without question, the trestment of future demand holdersfor persond injuries due to exposure to
asbestos, assuming they possess vdid dams, isa sengtive, but sgnificant issue. However, because the
Court isexercigngitsdiscretionand rgjecting the Matrix and the Clams Liquidation Procedures proposed
by G-1 Holdings, it need not address the multiple objections raised by the Committee and the Legal
Representative at thistime. Nevertheess, and asmorefully detailed below, the Court will need to address
the treetment of future demand holders once a concrete estimation process has been established by the
Court.

D. The Estimation Procedure Proposed By The Committee

As previoudy noted, the Committee proposes a procedure to estimate G-1 Holdings s asbestos

lidbilityonanaggregate basis. More specificaly, the Committee' s gpproach would beto estimate the vaue
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of present and future asbestosdams and thenincorporate a 8 524(g) trust into the plan of reorganization
withthe amountsnecessary to pay suchcdams. (Comm. Br., pgs. 8-9). Further, the Committee contends
that any estimation procedure approved by the Court should be premised “on projections from [G-I
Holdings 5] overdl cdams-resolution history” rather than a discrete period of time as espoused by G-I
Holdings.

Inasupplemental submissontothe Court, the Committee hasrefined itsapproach to the estimation
procedureit hasproposed. The Committee currently advocates for an estimation process “ structured for
the limited purpose of testing [G-1 Holdings g solvency.” (Supplemental Submission of the Official
Committee of Asbestos Claimantsin Opposition to the Debtor’ s Bar Dateand Estimation Motions,
pg. 21)(hereinafter “Comm. Supp. Br.”). Thefirst stepinthe Committee' s proposed estimation procedure
would be for the Court to “take into account only the gravest asbestos injuries, i.e., mesothdiomaand lung
cancer.” (Comm. Supp. Br., pg. 21). This method would “focus on the gpproximately 14,500 cases
aready pending againgt [G-I Holdings] on behdf of persons who suffer from mesothelioma and lung
cancer, rather than the more than 275,000 claims that would befiled under agenerd bar date.” (Comm.
Supp. Br., pgs. 21-22). Proceeding in this manner, according to the Committee, isan expeditiousway to
test G-1 Holdings s solvency, and if the most grievous present clams render the Company insolvent, long
and protracted proceedings with respect to the future demand holders can be avoided.

The Committee summarizes its procedure as follows:.

In such a solvency proceeding, the Committee would present expert
testimony vauing the pending dams for those mdignant conditions and
forecasting and vauing futuredams of the same kind. Thevduaionsand

forecasts would be based on the Debtor’'s own claims database. A
sengble discovery plan would permit dl sdes to develop the relevant
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issues. The Committee' s experts, and any witnesses proffered by other
partiesin interest, would be subject to discovery depositions and cross-
examindion in live tesimony before the Court. The hearing would likely
consume no more than two days of Court time after aperiod of 90 to 120
daysfor the parties’ preparation.

This proposal accommodates most of the concerns that underlie [G-I
Holdings's| ill-conceived liquidation-by-matrix proposd, while
congderably narrowing the issues. Asonly mesothdiomaand lung cancer
damswould be takenintoaccount, theso-called “unimpaired dams’ that
[G-1 Holdings §| programis dedicated to weeding out would not need to
be addressed. Nor would there be any need for the Court to wade into
the medicd and sdientific issues posed by [G-1 Holdings g alowance
criteria purporting to disqudify clamsfor other kinds of cancer . . . .

The dsreamlined estimation procedure we urge would be free of dl the
legal and practical defects that bedevil the Debtor’s proposal. Because
our proposal would be designed solely to test the Debtor’ s solvency, not
to determine actua distributions toindividua claimants, itwould not violate
anyone sjury-trial or due-processrights. Becauseour proposa would be
based onred-world settlementsand judgments, it would comport withthe
requirement that dtate law govern the vauation of tort clams in
bankruptcy. Indeed, under our estimationproposal, the Court would not
have to resolve any of the troublesome issues [suchas whether dams for
nonmaignant asbestosis or pleurd disease may properly be “estimated”
at zerodollarg). If [G-l Holdingg] isinsolvent based on mesotheliomaand
lung cancer dams aone, it has no legitimate stake in litigating those
questions.  The bankruptcy would be resolved by a creditors plan of
reorganization, in keeping with the essentia purpose of Chapter 11.

[(Comm. Supp. Br., pg. 21-22)(emphasisin origind)].
This Court agreesthat the estimation proceeding pursuant to 8 502(c) of the Code should estimate

the asbestos liahility of G-1 Holdingsin the aggregate.** However, the estimation proceeding envisioned

“IDuring oral arguments on November 24, 2004 and December 9, 2004, counsd for G-I
Holdings recognized the possibility the Court would order that the estimation of asbestos liability
proceed in the aggregate. If so, counsel for G-1 Holdings reserved its right “to provide the Court [with]
apleading to that effect.” (Transcript of Hearing dated December 9, 2004, page 48, lines 2-3).
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by the Court, and as more fully described below, will not be to smply “test” the solvency of G-I Holdings.
G-I Holdings should be afforded an opportunity to review the daims againg the estate and obyject to those
dams that it believes are illegitimate or dispensable as a matter of law. Further, the Court regjects the
argument set forth by the Legd Representative to mandate the imposition of a 8 524(g) trust at thistime.
At this stage in the case, the Court will not force G-I Holdings to implement a 8 524(g) trust in its plan of
reorganization when it has suffident reason to beieve that it can effectively reorganize without such a
remedy, paticularly if, as the Company suggests, it proves successful in the successor ligbility action
pending in the Didrict Court. Therefore, in its present incarnation, the Committeg's etimation motion is
aso rgected insofar as it seeks the mandatory imposition of a 8§ 524(g) trust to be incorporated into any
planof reorganization. Thisconclusonfindly leadsthe Court to describe the type of estimation proceeding
which should be established in this case.

E. The Estimation Proceeding Envisoned By The Court

Before turning to the estimation procedures which this Court believes are most appropriate, it is
sgnificant to highlight theincredible tens onand dilemma plaguing bankruptcy courtsinmass-tort, asbestos-
related bankruptcy cases such asthisone. Withonly afiniteamount of money avalable to pay dams, the
competition for payment from the assets of the bankruptcy estate is more than an academic question. In

reUSG Corp., 290B.R. 223, 224 (Bankr. D. Dd. 2003). On one hand, thousands of innocent individuas

Further, counsd for G-I Holdings requested that the Court not rule “on the merits of the actua method
this Court will use to estimate aggregate liability by preventing us from putting the factsin front of you.”
(Transcript of Hearing dated December 9, 2004, page 49, lines 22-25). The Court will honor G-I
Holdings s counsdl’ s request and permit G-1 Holdings, aong with the Committee and the Lega
Representative, to submit pleadings with respect to the methodology it believes the Court should utilize
in estimating its asbestos lighility in the aggregate.
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may have been legitimately harmed by the products manufactured by the Company’ s predecessors, and
these individuds should at the very least be afforded the opportunity to seek compensation for their
damages. On the other hand isthe redl possibility that a once viable company will become extinct (with
its own attendant repercussions such aslossof jobs, lossof business for third-party suppliers, and loss of
shareholder equity) based upon the insurmountable persond injury clamsfacing the etate.

As a reault, perhaps quite expectedly, the proper mode of vauing a debtor’s asbestos liability
“revedsafundamentd, perhapsthe fundamentd dividebetween” therdevant congtituencies. |d. (emphesis
inorigind). Given this dynamic, acourt endeavorsto provide a“framework within which the parties can
litigatethosedifferencesto a court-imposed result or compromisethembased upontheparties’ expectation
of a predictable outcome.” 1d. a 225. In Stuations where lighilities exceed the assets of a bankruptcy
edtae, acourt will “assst the parties in gpportioning the remaining assets among the legitimate dlamants”
Id. As G-I Holdings argues, and as this Court agrees, if a debtor maintains that a portion of its creditors
“are not legitimate and that, properly andyzed, dams againg it do not exceed its assets, the Court must
asss aswdl.” 1d. Therefore, while acourt will protect thosewho have been truly harmed, a bankruptcy
court should a so, “withinthe congtraints of the law, rgject unsubstantiated claims, bogus medica evidence
and fandful theories of causation.” 1d. At the same time, however, a court should also provide for the
expeditious and effident adminidration of a bankruptcy case, and permit legitimate asbestos-related
persond injury tort claimants to receive compensation sooner rather than later.

Approving the Matrix and the Claims Liquidation Procedures would nat, in this Court’s view,
successfully balance the parties competing interests. If historyisany indication, a decision gpproving the
Matrix and the Clams Liquidation Procedures (irrespective of the other problems discussed earlier) would
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immediately be gppedled by the Committee and the Legd Representative, which in turn would engender
further litigation and delay. Even if G-I Holdings's proposed estimation procedures are approved on
appedl, it would unquestionably take severa moreyears before the proposed CLC could be fully functiond
and prepared to review dams. Once operationd, the extensiveindividua clamsreview process espoused
by G-I Holdings would consume severd more yearsto carry out, and as the Committee notes, ill may
not result ina confirmable planof reorganization. 1t ishard to imagine how such extensive, additiond delay
could benefit ether the asbestos-rdated persond injury claimants or the Company.

Deciding to conduct the estimation proceeding inthe aggregate till does not resolve every difficult

issue.”? Simply put, severa approaches can be adopted to estimate the Company’ sasbestosliability inthe

“420nce the precise estimation procedure and methodology are determined, and prior to the
estimation hearing, the Court may need to resolve two additional issues, if necessary: 1) whether G-I
Holdings can place a statutory cap on damages under 8 502(c) of the Code; and 2) whether the
estimation of clams should be based upon G-I Holdings s overal clams-resolution history, asthe
Committee submits, or whether it is possible to estimate claims based upon the average vaue of federd
tort clams asserted against GAF settled or tried from 1997 through 1999 (inflated to present dollars),
as G-1 Holdings contends. The second issue has been extensively briefed by the parties and has dso
been addressed by the parties respective experts. As previoudy indicated, the Committee objects to
the utilization of claim amounts based upon the average vaue of federa tort claims settled or tried by
GAF from 1997 through 1999. They submit that G-I Holdings isimproperly attempting to “federalize
the liquidation of asbestos claimsin bankruptcy, replacing substantive state tort law with federa
common law asthe rule of decison.” (Comm. Br., pg. 18)(emphasisin origina). As dated, G-I
Holdings maintains that adopting figures from federa casesis gppropriate because “the federd system
prevents bundling.” (G-l Reply Br., pg. 28). Further, G-I Holdings avers that “while the parties agree
date subgtantive law governs dlowability of asbestos clams,” the parties “ differ on what state
subgtantive law includes” (G-I Sur-reply Br., pg. 11). Inthisregard, G-1 Holdings states the
following: “[the parties] agree date substantive law provides the eements of a cause of action or aclam
under sate law. G-I [Holdings] submitsthat isthe totdity of the goplicability of state law in the dams
alowance process under title 11. Conversdly, the Committee and the Lega Representative contend al
of the procedurd and negotiating dynamics that bear on settlements outside bankruptcy must be
replicated in bankruptcy. Indeed, they could not otherwise use non-bankruptcy settlement amounts
absent that premise. In short, the Committee is wrong for at least two independent reasons. Firs the
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aggregate; namdy: 1) esimate in the first ingtance only present mesothdioma and lung cancer damants,
2) estimate al present asbestos clamants first, leaving future demand holdersfor a subsequent estimation
hearing; or 3) esimate dl present and future asbestos damants in one proceeding. In adopting one
approach, a Court must choose what it believesto be the best course, baancing dl competing interests.
G-I Haldings believes that the legitimate asbestos dams should approximate severa hundred million
dollars, thus leaving sufficient equity for the Company’s shareholders. In contrast, the Committee clams
the present mesothdioma and lung cancer clamants, by themselves, would most probably render the
Company insolvent.

I nattempting to balance these competing interests, this Court will order that the estimationproceed

Committee' s position violates the United States Supreme Court’s semina holding in Erie Railroad Co.
v. Tompkins, 304 U.S. 64 (1938) and its progeny. Namely, federd courts gpplying state substantive
law must apply federd procedura law even when the federd procedurd law yields different results than
dtate procedurd law. Second, the Committee' s position is at odds with logic and common sense
because it effectively overrides the benefits conferred by the bankruptcy power alowing courts to
esimate clamsfor digtribution purposes. G-I [Holdings] has previoudy explained the arithmetic of
meass torts, which G-I [Holdings] calsthe Law of Large Numbers. In brief, if adefendant is served
with 1000 complaints aleging damage from asbestos, the defendant may believe 990 complaints should
be dismissed for reasons such as plaintiff was not exposed to defendant’ s products or plaintiff has no
injury, tc. If, however, the cost of taking discovery and moving to dismissis $20,000 per complaint,
the defense cost would be $20 million ($20,000 x 1,000). Therefore, if plaintiffs offer to settle for
$12,000 per complaint or $12 million, defendant has an economic mativation to pay the money even if
mogt plaintiffs lack meritorious dlams. Enter estimation. |f each claimant must submit proof of
exposure to G-I [Holdings s] products and the process for determining which clams are dlowable
costs afew dollars per claim (or even $1,000 to, say, $7,000 per claim), G-I [Holdings | estate would
not settle for $12,000 per complaint. The Committee, however, maintains G-I [Holdings g estate must
alow claimsin accordance with pre-bankruptcy economics and thereby contends post-bankruptcy
economics and efficiencies of estimation must beignored.” (G-I Sur-reply Br., pgs. 11-12). Because
the Court is rgecting the Matrix and the Claims Liquidation Procedures as proposed by G-l Holdings,
these issues need not be decided by the Court at thistime. However, to the extent G-1 Holdings
renews these arguments once the precise estimation procedure is selected and gpproved by the Court,
then the Court will decide these issues at that gppropriate time.
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in the aggregate as to dl present asbestos clamants, leaving aside future demand holders for a second
estimation hearing, as necessary. Thus, and aswill be more specifically determined at a future hearing to
be scheduled, discovery may be exchanged between G-I Holdings and the Committee's congtituency.
More specificaly, the estimation hearing with respect to dl present clamants will proceed in at least two
phases® The firgt phase of the estimation proceeding will estimate inthe aggregate dl of G-I Holdings's
asbedtos liability solely with respect to clamants suffering from mesothelioma and lung cancer. G-I
Holdings will be afforded the opportunity to object to daims. After thisfirst phase, the estimation hearing
will proceed to the second phase which would estimate dl remaning present daimants in the aggregate.
After this second phase, the Court would order a subsequent hearing to estimate in the aggregate holders
of future demands.

In deciding to proceed in this manner, the Court is persuaded by the rationa e expressed by the

Bankruptcy Court for the Didrict of Delawareinlnre USG Corp., 290 B.R. 223 (Bankr. D. Del. 2003),

Walin, U.S.D.J.). Tha is, if G-I Holdings is rendered insolvent by the present cancer clamants aone,
“exiging equity will get nathing under any plan of reorganization.” 1d. at 226. Under this scenario, G-I
Holdings “will have no stake, and presumably no interest in pressing for the dimination of the mgority of
thedams’ it arguesare meritless. 1d. Thiswould prevent hard-fought, expensivelitigation over the proper
trestment of non-maignant claimants and future demand holders. Accordingly, “itisfar more practica to

esimate the universe of cancer claimants by themsdlves|[initidly] thanto undergo amerit-based estimation

“Determinations such as the: 1) parameters of discovery; 2) medical methodology to be
utilized; 3) dasgfication of medica imparments; 4) proof of clam forms; 5) use of expert testimony; 6)
deadlines for the completion of discovery; 7) manner in which objectionsto clams will be presented;
and 8) standard for deriving alowed clam amounts will be made a a future hearing.
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of dl of thetort damants” 1d.

Asthecourtin In re USG Corp. noted:

Unlike for many of the so-called “unimpaireds,” pathology reports or
autopsy reports will exist to substantiate the harm suffered by the cancer
clamants. Doctors' reports will usudly be from tregting physicians, not
from persons engaged in mass screenings, a practice found so
objectionable by the debtors. By focusing on those daimants who have
indisputably been damaged, the Court need not, at this juncture of the
case, ddve into the troubled and occasionaly metgphysica controversy
of the so-cdled “unimpaired” class of clamants.

[Id. at 226-27].

Agreaing with thisrationde, in the first stage the Court will estimate in the aggregete only present
mesotheiomaand lung cancer claimants. However, in an effort to expedite this reorganization process and
provide swifter compensationto those damants|egitimatdy impaired due to asbestos exposure, discovery
should continue between the partieswithrespect to non-maignant present clamants. During thefirs Sage
G-1 Holdings will be permitted to present any relevant defenses and can attack any medica evidence
submitted by the Committee in the estimation proceeding. Moreover, G-1 Holdings will be permitted to
move for summary judgment oncertainissuesonaclams-wideconsolidated bass pursuant to Federal Rule
of Bankruptcy Procedure 7042. See Fed. R. Bankr. P. 7042 (West 2004).** As dready indicated, the

Court shdl schedule a hearing date in the near futurefor the partiesto address the mechanics of estimating

“Federal Rule of Bankruptcy Procedure 7042 incorporates Rule 42 of the Federal Rules of
Civil Procedure which provides in rdlevant part asfollows: “[w]hen actions involving acommon
question of law or fact are pending before the court, it may order ajoint hearing or trid of any or dl the
meattersin issue in the actions, it may order al the actions consolidated; and it may make such orders
concerning proceedings therein as may tend to avoid unnecessary costs or delay.” Fed. R. Civ. P.
42(a) (West 2004).
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G-l Holdings s asbestos liability in the aggregate pursuant to § 502(c) of the Code.
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V. Conclusion

Based upon the foregoing, the estimation mation submitted by G-I Holdings advocating itsMatrix
and Clams Liquidation Proceduresis hereby denied. The estimation motion filed by the Committeeisaso
denied insofar as it seeks the impaosition of a mandatory trust under § 524(g) of the Bankruptcy Code. A
hearing shdl be conducted esimating G-I Holdings s asbestos lighility in the aggregateinaccordance with

this Opinion.

An Order shal be submitted in accordance with this Opinion.

ROSEMARY GAMBARDELLA, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT

Dated: February 1, 2005
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